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U.S. Customs Service 


Treasury Decision 


(T.D. 01-52) 
CANCELLATION OF CUSTOMS BROKER LICENSES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs broker license cancellations. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations (19 CFR 111), 
the following Customs broker licenses are cancelled. Some of these enti- 
ties continue to provide broker services under another of their multiple 
license numbers. Because previous publication of some records cannot 
be readily verified, the records are now being published to ensure Cus- 
toms compliance with administrative requirements. 


Name License Port Name 


Ped: AGRE Y Cor, IRC. 35k onc thane 6 cen ewmees 03571 New York 
A.W. Fenton Co., Inc 06697 New York 
AA Customs Brokers Trueba Saldivar 14365 El] Paso 
ABC Int’! .--. 08154 New York 
Abramo, Frank C 02026 New York 
Accelerated Customs Brokers . 07411 San Francisco 
Accelerated Shipping Co 10412 New York 
Aeolian Shipping Co., Inc vcbatersratea OGRE New York 
Aero Space Cargo, Inc 06172 New York 
AF Int’l ass 09568 New York 
Air Marine Brokers Ltd 05596 New York 
Air-Barr Shipping Corporation 03514 New York 
Airport Clearance Service, Inc 04446 New York 
Allen Forwarding (NY), Inc 05344 New York 
Altenberg, Hans 04126 New York 
Alternative Brokers Int’], Inc 09634 New York 
Am-Can Freight Forwarders 04784 New York 
Ambrosio, Dominc J 02657 New York 
Amerford Int’] Corporation 03424 New York 
American Safe System, Inc . 04612 New York 
PARE COR 5. doe. 65.085 i 51315: 0 0 8:9 cs eaacoreoe 05835 New York 
Anderson, Robert L 04951 Seattle 
Arnold, Alfred H 02209 New York 
Peete Pree CO... TGCS: 6. otc vires cca Sec aae 4 02876 Seattle 
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Name 


Ascione, Pasquale 

Augerot, William 

AUT Import Services, Inc 

Avery, Dwain O 

B & L Customs Brokers, Inc. ........... 
Baker, Irons & Dockstader, Inc 
Baldassano, Vincent 

Barbieri, Philip A 

Barbieri, Stephen 

Barnett, Lawrence 


Beacon Shipping Co., Inc 

Becker, Stewart 

Bee Int’l, Inc 

RSRAPEU REARING LS LEAC fo: og saver stottons es, eiaisie ibe. ofa e, ale 
Benkart, FJ. .... 

130 SEUNG EA Cy eet hh a ae 
Blankley, Joseph R 

Bonvissuto, Michael 

Bowen, Albert E 

Brian R. Glynn CHB, Inc. . 


C.F Liebert, Inc. ...... 

C.H. Powell Co., Inc 

C.H. Timm & Son, Inc 

Cal-Asia Int’l, Inc 

California Capitol Exports 

Cargo Clearance Corp 

Cargo Express Custom Brokers, Inc 

Cargo Network, Inc 

Carney, John M 

SEEN SINE Se Soc5. os dic’ oa oon cice aw nes eae es 
Cerillo, Salvatore J. 

Chiarini, Joseph 

RGTISTIG PROC WV: 3 Sc SoS igrceela ss ais Kes Os 
Circle Int’l, Inc. ... 

Cizzon Corporation 

Coates, John 

Compagnie d’Affretement/Transport 
Conigliaro, Andrew S 

Coniglio, Salvatore 

MSERIAED EA Se NASIR non Wicca Paige laix seo a aa 
Consolidated Freightways Export Import 
Conway Customs Brokerage, Inc 


00901. 


License 


03454 
07460 
04486 
05837 
01445 
01807 
02092 
02222 
02587 
04364 
09097 
03729 
09145 
05828 
05171 
01148 
04407 
01547 
02249 
03721 
07303 
02512 
01909 
01479 
03007 
04321 
07294 
06963 
03699 
04297 
02501 
02758 
05360 
09769 
04253 
05599 
07081 
03483 
04606 
01997 
02573 
0584: 
0446 

4 


a 
‘ 


— 


343 


5 
8 
4 
5 
4s 
1 


oO 
bo 


Port Name 
New York 
New York 
New York 
Tampa 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Tampa 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
Seattle 

New York 
New York 
San Francisco 
San Francisco 
New York 
New York 
New York 
New York 
New Orleans 
New York 
New York 
Tampa 

New York 
Chicago 

New York 
New York 
New York 
New York 
San Francisco 
New York 
New York 





U.S. CUSTOMS SERVICE 


Name License 


Copeland Importing Services, Inc 

Corff, Frank 

Coronet Brokers Int’l, Ltd 

Courtney Int’! Forwarding, Inc 

Cronin, Denis 

Cugus, Edward 

Culhane: "Chemiae Fook. oe. bcckdilcccewcevewnc 
Cunningham, Martin H 

Cutroneo, Salvatore 

Danamar Associates, Ltd. . ...0i ccc ceca ee 
Danheuser, Edwin J 

WOME EEEEND Blttr ko cya Ske oo as ei ahora aetna ietean oe 

DCI Int’! 05227 
DCI Int’1 05007 
Pht WG Pe PR oo, ooo ote Bes Caw ecaiarw eases 04002 
DeMarco, Rosalie J. 09228 
Dennis O’Donnell, Ltd 06330 
Desmond, Bening MF . os. cc bce e cae eccs 02638 
ERIOOMION GE ONE SS «56 5.50.88 0d aS ba hornets siecels 00844 
PUERCO Ohi 55 0) 0 a1 ois aio le, 2d. dine Rew va, 05126 
Distribution Services Int’, Inc. ............... 06184 
Division M, Inc 

DNT Customs Services, Inc 

PPGMIH ERE OUND Selo cls oy eek ark ic Aas a'e deat OS Sues 
Dubienny, Theodore H 02360 
DUE Int’I, Inc 10932 
Dunlap, Alpers & Mott, Inc. .................. 02343 
Dunnington, Guy A 

Dunnington & Arnold Int’] Inc 

Dunnington & Arnold, Inc 

Dyson Shipping Co., Inc. ....... 2.6... eke ce 00219A 
K.D.S. Int’! Shipping 07761 
EAMES MRE MENUS iciyrc iis. 9's Hal lee ntearc ce eeteie ere 04561 
Kchavarria, Rodlopho S 16679 
Edwards, Joseph 

Kilenberg, Carl 

Eisemann, Everett H 

Emery Air Freight 

Emery Distribution Systems, Inc 

Encarnacion, Aurelio 

English, Edward J. ........... 

Enterprise Shipping Corp 

Enterprise Shipping Corp 

Ernst & Young 

Eugene T. Gillen, Inc 

Euramex Custom House Brokers, Inc 

Express Forwarding and Storage Co., Inc...... 02686 
FL. Kraemer & Co 00040A 
Eb. Braemer' @Co., Ine. 6 ics ii ccs ccc cues 07349 
EW. Myers & Co., Inc 04642 
EW. Myers & Co., Inc 

EW. Myers Co., 


Port Name 


New York 
New York 
New York 
New York 
New York 
New York 
New York 
Tampa 

New York 
Chicago 

New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
San Francisco 
Chicago 

Los Angeles 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
New York 
New York 
New York 
San Francisco 
Laredo 

New York 
New York 
New York 
Dallas/Ft Worth 
New York 
Los Angeles 
New York 
New York 
San Francisco 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
Champlain 
Seattle 
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Name License 


Palkenmayer, Charles 'W. ......65.5460cc0000e08 02338 
ARG PAGS NETIGS 5 65.55.05 wis. Voie ois saisiela'e Seles 04 09872 
Feigelson, Alan 
Fenderson, Frank H 
POPIGHZAINUAZTSS 4.56600. ols oc 04/05 oes aaa ee 
Francesco Paris Forwarding Corp 
Francis, Louis 
Pipaeeie ht IDO WO. ACs ood dors aie od asia bwiesseiateie es 
Freedman, Jerome 
Freedman & Slater Air Cargo Corp............ 
Freedman & Slater Air Cargo Corp............ 
Freedman & Slater Inc. ... 06137 
Freight Base Customs Brokers, Inc 06740 
Freight Expediters, Inc 05955 
Freight Wings (Partnership) 09362 
Friemel, Arnold L 00043A 
Frieson, Brenda Lyles 05727 
Fritz Companies, Inc . 07408 
Fuschetto, Anthony . 02755 
G. Amador Corporation 05478 
G.A. Lopez Forwarding/Shipping Co 03683 
Gale, David 04474 
02529 
Gedenk of Panatlantic, Inc..... 06205 
Gehrig, John 02116 
General Shipping/Trading Co., Inc 04050 
George S. Bush Co., Inc 00096 
Gerhard & Hey Co., Inc 00731 
GFI Customs Brokers, Inc.................... 07949 
SINISE PS MAWEOTICO oe. <.cia:s. 01000 screeds espe 02470 
Gladish & Associates 09384 
Glogower, Jack 04217 
Glory Int’! Forwarders, Inc 05760 
Gommi, Julius W..... 00900 
Grealy, Eileen T.. 04702 
Gremillion, Ben L 05046 
RATE SITIO istics clei es oid ines hawtawis ore uictoe waa 10030 
Gutman, Gertrude E 
H.A. Gogarty 
H.P Lambert Company, Inc 
H.W. Robinson Air Freight Corp 02645 
Halperin Shipping Co., Inc 03059 
Haniel-Phoenix Transport, Inc 10042 
Hannon, Timothy Otto 07277 
Hanrahan-Evans, Inc 04084 
FAQVGGD OBO TG. 5 sic cis 2s die ss vlevadie wialeleee eee 02348 
Harlo-Air Cargo Brokers, Inc 03142 
Harper Robinson Company 
Harper, Robinson & Company. 
ELIS MSTOWMG INC, 6.55050 5 oe tee do tieree bene Bla clas 
PIARY Ye OUP NGS ole rs esas ieweewd ave eeeaes 
Hauser Air Corp 


~ New York 


Port Name 


New York 
New York 
Portland, ME 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 

St. Louis 
Tampa 

New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
Seattle 

New York 
San Francisco 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New Orleans 
New York 
New York 
New York 
Portland, ME 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
Seattle 
Tampa 

New York 
San Francisco 
New York 





U.S. CUSTOMS SERVICE 


Name License Port Name 


HAV Int’] Freight Corp New York 
Hayes & Cupitt 03072 New York 
Heer, Alfons . 03927 New York 
Heldl’s Incorporated 02293 New York 
Helstrom, Friedman, DiGiacoma, Inc... . 03917 New York 
Henkell, Robert Edward 02258 New York 
Hermann Ludwig, Inc 04479 New York 
Hirshbach & Smith, Inc. ... 00114A New York 
02365 New York 
02585 Tampa 
01657 New York 
ERGO CNMI Be eric sic oiigid oo 10S weve, ae, n%ace epinieyo-0pee 02660 New York 
Hyams Expedition Corp. ... 04714 New York 
I.T.C. Compu-Customs Corp 04366 New York 
Imperial Brokerage Corp..................... 06663 New York 
Import Specialist Assoc., Ltd.................. 09618 New York 
INB Int’l, Inc 04465 New York 
Inter-Maritime Forwarding Co 07369 Los Angeles 
Inter-Maritime Forwarding Co.............. . 07201 Chicago 
Intercontinental Customs Brokers, Inc 04823 Los Angeles 
Intercontinental Forwarders, Inc 06084 New York 
Int’] Consumer Sales Inc o 11865 New York 
Int’?] Customs & Shipping . 09378 New York 
Int’] Customs Services, Inc 03431 San Francisco 
Int’! Expediters, Inc . 02565 New York 
Int’] Freight Consultants, Inc. .. ... 06691 New York 
Int’] Trade Services Inc.. 09532 Chicago 
Intertrans Corporation......... 06729 New Orleans 
Ira Furman & Co., Inc 04977 New York 
J.B. Wood Shipping Co., Inc ... 01204 New York 
J.D. Smith Inter-Ocean, Inc 04306 New York 
JFMNY. Inc. . 09096 New York 
dd, Boil, Ine... 0... .. 03701 New York 
Jb, Gait Ge COs... occ eds --.. 00252/ New York 
OW, CALPE INE. os ccd. 6 xi vc 11725 New York 
eM POMMAR Chic: is <d'. Dacia acca unk eee tae en 05677 Tampa 
James A. Bronson, Inc...... 04989 Seattle 
dames’ F. Posi@ Ce. ING. ..26) den ca eas .... 01348 New York 
James G. Wiley Co. ..... 03425 San Francisco 
James J. Boyle & Company 03728 San Francisco 
damies Lounen @ Col. 6.666 eh ciises Se see 02992 San Francisco 
John H. Faunce, Inc 03649 New York 
John J. Coates, Inc... om 03698 New York 
John M. Carney, Inc .... 06871 New York 
John V. Carr & Son, Corp. (NY) 06889 New York 
JTS AirFreight Corporation 06650 New York 
Judson Sheldon Int’] .. 03192 New York 
“K” Air Brokerage, Inc 09610 New York 
K & M Customs Brokers Int’l, Inc. ............ 04664 New York 
K & M Customs Brokers, Inc.... . 04261 New York 
Kamen, Howard 01007 New York 
Karl Roessner Cargo Service, Inc 10164 New York 
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Name License Port Name 


Karl Schroff Associates, Inc Seattle 
WOE ISCHEOED INUAUINC, 6. coe sb oes ca ce dew ees San Francisco 
WBUCY, EAWTONCE Wao. eccc cee ccesees sae sees Portland, ME 
PEN EMIS Fe Soe oi Sacdios/sch nes soS See eheeetes New Orleans 
Kennedy World Wide, Inc New York 
ECMNI PRIA TEN LS hoa osehs onlin kre Bs wo Closeistese a sieve San Francisco 
Kimoto, Paul Los Angeles 
King Shipping Co., Inc New York 
King Shipping Company New York 
San Francisco 
Knoring, Abraham J. ‘ New York 
Korbul, Joseph New York 
Kormin Shipping Co., Inc New York 
Kraemer, John Frederick New York 
PPAR IGr AIbCrG PG. 24 SA ced tea eds eee New York 
LAS Ferm'Company, ne. ..... 2.0.66. 6665.8 acces t New York 
Landau, Sylvia J. New York 
Lang & Marshall Company, Inc New York 
REMUS MINER occ 5 2580 6S 8 we hack Ua Me ew Metbiete New York 
Lansen-Naeve Corporation New York 
LaRosa, John New York 
PRUMOROW CATIONS 5/05 'oi6 8 occis Sivaceiele tdseleidie wiele Tampa 
Lauderdale, Melvin L New York 
Leemar Import, Inc New York 
Lefkowits, David New York 
Lehart-Schwartz Shipping Corp. .............. New York 
Lehat-Schwartz & Associates, Inc New York 
Lehder, Wilfred E New Orleans 
Leiner, Melvin New York 
New York 
PENSE UEROISOT EBC o's (die) 3.0 '5i5's8d-s ws eied See oalep San Francisco 
Leyden Customs Expediters, Inc New York 
Liberty Int’! NY, Inc New York 
Linsenmeyer, Richard J. New York 
PGVERERUON STAG T5ITICS fos ci5ises viviciacis seb saleaw lewis New York 
SOUTER Ge UDI VRC) .o6c 0S. cha ees calees New York 
Losekamp, Bernard Mark : Cleveland 
Lund Pullara, Inc Tampa 
Wad. GLEE Ce OO. IAG... onc doses ce cls Sets oes New York 
M.J. Corbett Air Division Corp New York 
Mack, Isabelle E.... New York 
Mallon, Vincent J. New York 
Marin, Juan E San Juan 
Marion Shipping Co., Inc. .. 22... 5660068 e0s. 00% New York 
RATRWALUSE UTAIC OG. 5055556555 cs bs vo ateielewlens New York 
Mazzola, Joseph J. New York 
McCarthy, Michael Joseph d New York 
PURO E ATA AEB oo 0624s ci.0 se: 5 a, = 4-0 6%s-'6,0) elo ears 8 rere New York 
McGarry, William J New York 
McGregor Sea & Air Services San Francisco 
McGuinness, James New York 
McLean Cargo Specialists, Inc New York 





U.S. CUSTOMS SERVICE 


Name 


Medina, Manuel H...... 

Meyers Group (USA), Inc. 
Modern Intermodal Traffic Co... . 
Mohegan Int’! Corp. ... 
Monahan, Joanne M 


Monarch Customs Brokers/F ereardues oi 


Monroe, Carl G... 

Movers Port Service, Inc. 

MRH Int’1, Ltd. 

Muklfelder, Ronald . 

N.J. Defonte Co., Inc. . 

N.M. Albert Co., Inc. 

Naeve, H.N. 

Nardella, Michael : kd 
New York Customs Brokers, hae: ms 
New York Forwarding, Inc 

New York Int’] Customs Service. 
Newbalt Associates, Inc... .. 
Newman, Nathan 

Nicol, Frank ... ee 

Nordisk Transport, Inc 
Norman G. Jensen, Inc 
Norman G. Jensen, Inc..... 
O’Connell, Joseph P 

Oishi, Karla S. 4 

Opera Shipping Corp 

Oujevolk, George B. ... 
Overton & Co. CHB, Inc 

Pad Import, Inc. 
Panalpina Airfreight, Inc. 
Panalpina, Inc. 

Passman, Edward M 

Paulssen & Guice, Ltd... 
Pederson, Walter L... 

Penson & Company... 

Perel, Maurice .... ; 

Person & Weidhorn, Inc 

Phichta, Petix A. ........... 
Polese, John . 

Porter Expediters, Inc 

Pratt, Ian C. 

Preferred LSI, Inc. ‘ 
Premier Shipping Company, nie. 
Prime Customs Brokers Inc.... 
PS Clearance Associates, Inc 
Pui Ching Company, Inc 
Quigley, Laurence J. 

R&Y Int’] Customs Brokers 
R.A. Leslie & Company : 
R.G. Hobelman & Company, Inc 
Radix Group Int’l, Inc 

Radix Group Int’l, Inc 


License 


03069 | 


11970 
04009 
02485 
09724 
10770 
0457 
09382 
08012 
05970 
03916 
02405 
01118 
02718 
03559 
13351 
04098 
03307 
01552 
02946 
02885 
02095 
05373 
01632 
10604 
04683 
02350 
05187 
05628 
04616 
07577 
01611 
04387 
00749 
04182 
04259 
03661 
02374 
02616 
09599 
17487 
13840 
04448 
10798 
06177 
16232 
02483 
09600 
08093 
05009 
07175 
07492 


Port Name 


New York 
New York 
New York 
New York 
Buffalo 
New York 
Chicago 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
Duluth 
San Francisco 
New York 
Los Angeles 
New York 
New York 
New York 
San Francisco 
Dallas 
Washington, DC 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
San Francisco 
San Francisco 
Dallas 
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Name License 


Ray-Mar Expedition Corp 
Redondo, Leticia S 

Reiss, Josiah 

Republic Interocean Corp 
Richard Castillo CHB 
Rijabatainer, Inc 

RGR ETN fa 5 esis dice si av yacs 0 aaleie'eed Rawle 
Robbins, Stuart 

Robbins, Fleisig & Phelps, Inc 04662 
Roberts, Chester G 06151 
Rodgers, John Martin 01776 
Roth, Charles S 02461 
Royal Freight Brokers, Inc 06893 
Rubino, Joseph A 01564 
BOVEETA FeSO Pasco vos iia akerbyce rays alm alley diovelotackve 02858 
Po SPOKEN RC OORIG 8 ss, 5s ss bere. co's bce be ewe eeerere 00028 
S. Stern & Company . 02075 
Salehzadeh, Judith Ann .. 09637 
MICE EMT OOBOIINGS, 6.6 c 550.5 5.00 cass Hagisle oleate es 02960 
Sasson, Samuel H 

Scansped Flight, Inc 

Schaaf, Walter 

Schenkers Int’] Forwarders, Inc 


SAT OPOE, MOPS, 1o)55.0 se Sis SIR aCe Hel Tea ea leee 

Schroff, Karl W.,, Jr. 

Schwartz, Gerald 

PIC WHELZ INOPMAAI CO. oe 6.6.10 ois C0.s Seco nw es 

Scibelli, Eugene 07224 
Sea Lanes Shipping Co., Inc 

Sea-Lanes Freighting Corp 

Seamodal Transport Corporation 


Seven Seas Brokers, Inc 

Shigoto Customs Brokers, Inc... . 

Shipco, Inc 

Sichel, Edwin 

Sirota, Barney 

Skyline Cargo Services, Inc. .................. 

Slater, Jerome 

Smith, Elaine A. . 

RONEDEL  OOROLO Ecc G0is oo. oc sic 4 oie nis 0 tv asi5'o wrwrere 

Sobel Shipping Company 02749 
RHE HRSA RSP INE Siro ak foveal digs cose J Gana aie bw De N 11675 
Sopac Transport Corp 02723 
Southwest Customs Service Corp 13271 
Stair Cargo Brokers, Inc 09442 
IRSE OAL OO IT b Ly MIRC), 5. 4./5:3:5, 015.5 ib alec dels tS oes 13809 


“New York 


Port Name 


San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New Orleans 
New York 
Chicago 
New York 
New York 
New York 
New York 
Norfolk 
New York 
New York 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
Chicago 
San Francisco 
New York 
Miami 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
Dallas 





U.S. CUSTOMS SERVICE 


Name License 


Port Name 





Strategic Transportation Company . 05916 
Stringfield, William M 06503 
Suber, Julia Thomas 

Sullivan, Garrett X 

Super Sonic Transport 

Superior Customs Brokers, Inc 

Rep Eratee PaRE BENG PSDMIES. dies Sencvne oa eas Sirs ocd ener’ 
Synodis, John 

T.J. Cavanagh Associates, Inc 

Neer Un EU di ale Sch tacerseis ae Moca dee aces ek 

Tassa, Nicholas 

Theodore B. Smith Company, Inc 

Pini Clatied Mio. Wes os oncdac% wad sesc betes 
Thornley & Pitt 

Three Way CHB 

Timke, Robert 

Tomas Shipping Company, Inc 

Traffic Int’] Corp. (LAX) 

"PERI EE SIIORG NOS 6 i 6.00 oc Snes os ca be cece 03509 
Trans-Orient Int’] Freight 06112 
"‘PRORRCINS HHO, ING) «6 co oeicie's Us vdeuw noe Ooanes 04727 
Turnpike Express Corp 

Twis Int’l, Inc 

Tyson, Donald B 

Unit Int’l of Miami 13168 
United Customs Inc 05423 
United Import Services, Inc 

Vanguard Import Services, Inc 

WER LOBED Ba 9 56-2 c 5: 5'el ois atiw'e:s ido wasiews.ciers 
Venslovaitis, Virginia H 

Vinson, Benjamin 

WA. Phelps & Co., Inc 

W.C. Auger & Company 

W.J. Byrnes-Air Division, Inc 

WJ. Byrnes-Air Division, Inc 

WR. Keating & Co., Inc 

Waldron Bowers, Inc 

Wilcox, Sherri 

Witten, Bane CO, oc ocii sc cecaieielcavedes 02295 
Witsliwe Manly Wiel. «<i 25655 Sccc ec nestweces 03772 
Wolf & Gerber 

World Express Group 

World Freight Forwarders, Inc 

World Trade Customs Brokers, Inc 

WTC Import Services, Inc 

WTC Int’l, Inc 

WTC Int’l, Inc 

WTT Customs House Brokerage, Inc 

XL Brokers Int’l, Inc 


San Francisco 
Los Angeles 
Savannah 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
New York 
New York 
New York 
Miami 

New York 
New York 
New York 
New York 
Champlain 
New York 
New York 
San Francisco 
San Francisco 
San Francisco 
New York 
Honolulu 

Los Angeles 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
San Francisco 
New York 
Washington, DC 
Seattle 
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Name License Port Name 
OTK DADEINIG, BE cs bei s eusie se = oi .... 07348 New York 


PEASERIR IS CREREIIOM aero asel oie eithotg aes a recsscin vel spmieiel sin ae . 02605 New York 


Dated: July 5, 2001. 


JOHN H. HEINRICH, 
(for Bonni G. Tischler, Acting Assistant Commissioner, 
Office of Field Operations.) 


[Published in the Federal Register, July 20, 2001 (66 FR 38053)] 





U.S. Customs Service 


General Notices 


SECOND TEST: 
IMPORTER COMPLIANCE MONITORING PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document announces the second test to be conducted 
regarding the Importer Compliance Monitoring Program (ICMP). The 
test is intended to be run for three years whereupon a decision will be 
made whether to extend the test. The ICMP is intended to promote im- 
porter compliance with Customs laws and regulations pertaining to 
cargo processing and will afford mutual benefits to both Customs and 
the importing community. By adocument published in the Federal Reg- 
ister on April 24, 1998, Customs initially announced a test of the ICMP 
that was thereafter conducted with limited participation. Customs now 
seeks to achieve more extensive participation in the program test in or- 
der to ensure a more comprehensive and effective evaluation of the pro- 
gram. Written requests to participate in the program test, as well as 
public comments on any aspect of the test, are solicited. 


EFFECTIVE DATES: The program test will commence no earlier than 
August 22, 2001, and will continue for three years. Comments on any 
aspect of the planned test must be received on or before August 22, 
2001. Written requests to participate in the program test may be sub- 
mitted on or after July 23, 2001. 


ADDRESSES: Written applications to participate in the program test 
should be addressed to: Director, Regulatory Audit, Office of Strategic 
Trade, U.S. Customs Service, 1300 Pennsylvania Avenue, NW., Wash- 
ington, D.C. 20229. Written comments on any aspect of the planned test 
may be addressed to: Matthew Krimski, Director, Compliance Assess- 
ments, Regulatory Audit Division, 1300 Pennsylvania Avenue, NW, 
Room 6.3—A, Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: 

ICMP program coordinator for the application process: Mark Zaepfel, 
Senior Auditor, Regulatory Audit Division, (202) 927-0809. 

ICMP program coordinator for marketing: Russell Ugone, Director, 
Trade Agreements Branch, Regulatory Audit Division, (202) 927-0728. 


11 
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For general information about the ICMP: Matthew Krimski, Director, 
Compliance Assessments Branch, (202) 927-0411; Joseph Palmer, 
Field Director, Regulatory Audit, (312) 983-9615; Russell Ugone, Di- 
rector, Trade Agreements Branch, (202) 927-0728. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Since passage of the Customs Modernization provisions (107 Stat. 
2170) contained in the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057, December 8, 1993), the 
primary goal of the trade compliance process has been to maximize im- 
porter compliance with US. trade laws, while facilitating the importa- 
tion and entry of admissible merchandise. To meet these challenges, 
Customs has extensively reviewed and sought to improve and redesign 
the trade compliance process using established business practices, re- 
engineered tools, and new methodologies that enhance service to im- 
porters without compromising the enforcement aspect of the Customs 
mission. 

To this end, one of the methodologies that Customs has developed is 
the Compliance Assessment Process which has been subject to continu- 
al process improvement since its introduction (see § 163.11, Customs 
Regulations (19 CFR 163.11)). The Compliance Assessment Process al- 
lows Customs to determine the level of compliance based on an overall 
assessment of a company’s import operations. 

Also, Customs has under development a new program called the Fo- 
cused Assessment Process. The Focused Assessment Process is an addi- 
tional tool that will be used by Customs for purposes of assessing the 
compliance levels of major importers. Similar to the Compliance As- 
sessment Process, the Focused Assessment Process will bea more close- 
ly defined assessment program designed to focus on those areas of a 
particular importer’s transactions that pose a risk to Customs and the 
importer. 

Both the Compliance Assessment Process and the Focused Assess- 
ment Process are geared toward the company’s import operations that 
occurred prior to the time the assessment is conducted. 

However, events can occur within a company, such as mergers, sys- 
tem changes, and loss of key personnel, that may potentially have an 
impact on the company’s continuing compliance with Customs laws 
and regulations. 

Accordingly, the Importer Compliance Monitoring Program (ICMP) 
was initiated to enable interested importers to participate in a program 
to assess their own ongoing compliance with Customs laws and regula- 
tions related to cargo processing on a continuing basis. 

After identifying necessary policies and procedures upon which to 
test the ICMP Customs, by a document published in the Federal Regis- 
ter (63 FR 20442) on April 24, 1998, announced that a test of the ICMP 
would be conducted and requested that companies apply to participate 
in the test. Participation in the program test, however, was limited to no 
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more than 50 companies. Following the selection of test participants, a 
test of the ICMP was thereafter conducted for a period of one year. 

Due to the limited participation in the test, Customs has found that a 
further test of the ICMP is warranted in which increased importer par- 
ticipation is requested, and encouraged. Customs seeks to develop addi- 
tional and more complete information that will help ensure a more 
comprehensive and effective evaluation of the ICMP. 

Generally, the procedures and approach to be used in the new ICMP 
test will be consistent with those that will be adopted in the new Fo- 
cused Assessment procedure under development by Customs. These 
procedures will be similar to those employed under the Compliance As- 
sessment process, but will be oriented to those areas that are identified 
as posing the most risk to Customs and the importer. 

It is also noted, as more fully explained below, that as a result of the 
prior test, Customs has made some alterations to the ICMP test proce- 
dures. In particular, only those areas of acompany’s import operations 
that are initially identified by Customs as posing a risk to both the im- 
porter and Customs will be covered in the new test. Customs will review 
these areas periodically for current applicability. ICMP participants 
can expect that these areas may change over the duration of the import- 
er’s participation in the ICMP as the importer’s business evolves. 


Low RIsk DESIGNATION 


The new ICMP test also includes significant benefits for participa- 


tion. Customs recognizes that many companies have voluntarily in- 
vested extensive resources in an effort to heighten their compliance 
with Customs import requirements. In consideration of this, the ICMP 
will now provide a framework, with significant commensurate benefits, 
for those companies to maintain their efforts at increased compliance. 
These benefits will include having the company designated as Low Risk 
for Customs purposes on a conditional basis as long as the company 
meets the requirements of the ICMP. This Low Risk designation can re- 
sult in a marked decrease in the number of cargo examinations per- 
formed by Customs. It should be clearly understood, however, that this 
Low Risk designation may be withdrawn at Customs discretion if, for 
example, a company fails to meet its commitments regarding the ICMP 
program or if there are significant departures from Customs law and 
regulation by the company. 

It should be recognized that the benefit of the Low Risk designation is 
specifically tied to the importations associated with individual compa- 
ny IRS numbers. If a company uses multiple numbers in its importa- 
tions, only those numbers identified by the company and reviewed and 
evaluated by Customs will be identified for Low Risk. 


COMPONENTS OF ICMP TEstT: APPLICATION AND IMPLEMENTATION 


The new ICMP test is comprised of two parts: the application part of 
the test and the implementation phase. 
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The first part of the test is an application phase that will allow Cus- 
toms to review the company’s operations to determine its readiness to 
be recommended for Low Risk. If issues arise during this phase, the 
company will have the opportunity to take corrective action before par- 
ticipating in the program. Customs recognizes that companies volun- 
teering for the ICMP are demonstrating a commitment to a continuing 
program of compliance. As such, Customs makes a similar commitment 
to assist importers with their efforts to participate in the program in- 
cluding working with importers to resolve initial issues in the applica- 
tion process. 

The second part of the test, the implementation phase, will provide 
the company Low Risk benefits as long as it meets the commitments it 
has made to Customs to stay in the program and does not engage in any 
misconduct (see section below on Misconduct and Removal from Test 
Participation). These commitments include testing the company’s 
business transactions for specific areas identified by Customs using 
Customs approved testing procedures. The commitments also provide 
for the company to meet certain reporting requirements on an annual 
basis to ensure Customs is made aware of the most recent significant 
information regarding the company’s activities. 

As with the initial test, this program test is undertaken pursuant to 
§ 101.9(a), Customs Regulations (19 CFR 101.9(a)), which permits the 
implementation of atest program or procedure designed to evaluate the 
effectiveness of new technology or operational procedures regarding 
the processing of passengers, vessels, or merchandise. 


OVERVIEW OF IMPORTER COMPLIANCE MONITORING PROGRAM 

In general, the ICMP is designed to enhance the cargo processing of 
participating importers as well as their level of compliance with Cus- 
toms laws and regulations. After the company is notified of acceptance 
into the program, Customs will continue the consultation process with 
the company. This consultation process, which is an essential corner- 
stone of the ICMP is necessary to ensure that all parties involved with 
the company’s import functions have a mutual understanding of the 
company’s business practices and the ICMP requirements for their suc- 
cessful participation in the program. 

While the ICMP is voluntary and does not require a company to have 
undergone or been scheduled for a Customs compliance or focused as- 
sessment, the ICMP employs many of the same procedures that are used 
in acompliance or focused assessment. In this regard, the ICMP will re- 
quire the importer to conduct asystemic overview of aselected group of 
its import operations that will involve both import process and transac- 
tional reviews of those operations. An objective group, independent of 
the company’s importing function, may conduct these reviews; use of 
outside professionals for this purpose is not required but may be done at 
the discretion of the importer. 

Once accepted into the ICMP program, the company will conduct 
tests of the trade areas identified by Customs using sampling proce- 
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dures meeting Customs standards. The company will test each area 
identified once during the three year test period. The company will 
notify Customs of the timing of the tests in order to develop an approved 
sampling plan and to allow Customs to monitor and validate the sam- 
pling procedures if it so chooses. 

The participating company will also prepare an annual submission 
that will update the flowchart and narrative of the company’s internal 
controls over its import process. Also, the company will identify for 
Customs those areas of its import operations that it plans to test in the 
upcoming year. This submission will form the basis of the annual con- 
sultation conducted by Customs with the ICMP participant every year 
that will provide needed guidance to the participant to effectively carry 
out its testing program. Customs will provide ongoing guidance and as- 
sistance to the company through continual communication by the 
ICMP Customs Regulatory Audit team and the company’s Customs Ac- 
count Manager, ifone is assigned. A Customs Account Manager is a Cus- 
toms employee (from Customs Office of Field Operations) whe may be 
assigned to a major importing company in order to act as a facilitator 
between the company and Customs. Because of their role, Customs Ac- 
count Managers can provide significant benefits in the ICMP coordina- 
tion process. 

The above process will continue for three years. Ifthe test is extended 
beyond three years, a new three year program will be developed by Cus- 
toms and the importer taking into account any significant changes to 
the importer’s Customs transactions. 

Transactional reviews under the program will use testing procedures 
or statistical and judgmental sampling methodologies that are also fully 
coordinated with Customs during the consultation process and will be 
the same or equivalent testing procedures and sampling programs uti- 
lized in compliance and/or focused assessments. Errors detected in a 
company’s import transactions will be evaluated based on the number, 
nature and the materiality of these errors, and, where applicable, a 
compliance improvement plan will be prepared and submitted to Cus- 
toms outlining actions taken or proposed to correct any identified defi- 
ciencies. Reports of errors that are detected by the importer through its 
own review may be treated as prior disclosures under part 162 of the 
Customs Regulations (19 CFR part 162) if they meet these prior disclo- 
sure regulatory requirements. 

Test participants are expected to retain all applicable documentation 
pertaining to these import process and transactional reviews. As neces- 
sary, Customs will validate these import process and transactional re- 
views. 

Benefits of participation in the ICMP accruing to an importer, as 
stated, include the preferential designation of Low Risk that will be ac- 
corded the importer upon acceptance into the program and will be re- 
tained as long as the importer meets the conditions and requirements of 
the program (see section below on Misconduct and Removal from Test 
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Participation). This Low Risk category can significantly decrease the 
number of cargo examinations conducted by Customs. Additionally, 
Customs, through the interaction of the company’s Customs Account 
Manager, can decrease the information demands made by Customs on 
the company. 


DURATION OF TEST; SELECTION OF TEST PARTICIPANTS 


The ICMP program test will commence not earlier than August 22, 
2001, and will proceed for three years at which time it may be extended. 
Once Customs determines to extend or end the program test, reason- 
able advance notice of this will be published in the Federal Register. 
Customs seeks and encourages increased importer participation in this 
ICMP test, in order that additional and more complete information 
may be gathered during the course of the test. This information will 
help Customs ensure a more comprehensive and effective evaluation of 
the ICMP. Written requests to participate in the program test may be 
submitted on or after July 23, 2001. 


TEST APPLICATION 

In order to apply for the test, the applicant must provide in writing 
the following information: 

1. The name of the company; 

2. The address of the company; 

3. All importer Internal Revenue Service (IRS) numbers used by the 
company; 

4. The location of the business records dealing with the Customs 
transactions of the company; and 

5. The name and telephone number of a person in the company that 
will be a contact point for the ICMP application and who is knowledge- 
able about the company’s Customs business transactions. 

The application containing the above information should be sent to: 
Director, Regulatory Audit, Office of Strategic Trade, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW., Washington, D.C. 20229. 

Customs reserves the right in its discretion to approve or disapprove 
an application. Applications may be sent to Customs at any time. Fur- 
ther, in selecting applicants for participation in the program test, Cus- 
toms reserves the right, if necessary, depending upon the number of 
applications received, to prioritize the processing of such applications 
based upon the volume and/or nature of each applicant’s Customs 
transactions. Customs will notify each applicant in writing of its selec- 
tion or non-selection to participate in the test, and give the reason(s) for 
non-selection, should that be the case. 

In the event that an applicant should not be selected for participation 
as a result of an initial review by Customs, the applicant may appeal in 
writing to the Director, Regulatory Audit Division, Office of Strategic 
Trade, U.S. Customs Service, 1300 Pennsylvania Avenue, NW., Wash- 
ington, D.C. 20229, within 10 days of the date of Customs written notifi- 
cation of non-selection. 
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Due to the voluntary nature of the program, a company selected for 
participation in the test may discontinue its participation at any time. 
It should be kept in mind, however, that participation in this program 
does not insulate a company from enforcement actions on specific im- 
ports. 

Upon receipt of the application from the importer, Customs will im- 
mediately conduct an internal review within Customs of the company’s 
current transactions to determine if there are any immediate issues 
that may impact further processing the application. If there are issues, 
Customs will attempt to resolve them with the importer. Customs will 
work closely with the applicant throughout this process. 

The application process requires that a company intending to partici- 
pate in the program apply by filling out a questionnaire and a process 
map detailing its Customs transactions and compliance processes. Cus- 
toms will schedule an on-site review to validate the information and 
identify those areas posing the highest risk to the company and Cus- 
toms. 

The Customs on-site review will include areview of the company’s in- 
ternal controls over the compliance processes outlined in the question- 
naire and a limited review of supporting transactions. The purpose of 
the review will be to identify those areas of the company’s internal con- 
trols that pose the maximum risk to the company and Customs. Under 
the previous test, the ICMP involved a continuing general overview of 
all of a company’s import operations. In this test, only the identified 
group of higher risk import operations will be reviewed and subse- 
quently monitored. 

If Customs finds the internal controls to be in place and working ef- 
fectively, then a recommendation can be made for acceptance into the 
program. If there are indications of weak internal controls or non-com- 
pliance, Customs will work with the company to develop a Compliance 
Improvement Plan to correct the situation. 

Any company seeking to participate in the ICMP should be aware 
that any issues concerning non-compliance that come to light during 
the application/evaluation process must be corrected and can result in 
enforcement actions depending upon the circumstances. In fact, the 
ICMP entails an effective commitment by the company to resolve any 
issues of non-compliance that arise during either the application pro- 
cess or the subsequent program process of the test. 


MISCONDUCT AND REMOVAL FROM TEST PARTICIPATION 


Ifa test participant makes late or inadequate submissions to Customs 
of its annual report or other information, fails to exercise reasonable 
care in the execution of its test obligations, or otherwise fails to follow 
the procedures, as outlined in this document, or applicable laws and 
regulations, the participant may be suspended or removed from the test 
program and/or subject to penalties or liquidated damages. Customs 
has the discretion to suspend or remove a test participant based on a de- 
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termination that an unacceptable compliance risk exits. This action 
may be invoked at any time after acceptance in the test. 

At any time during the test, the appropriate Field Director of Regula- 
tory Audit may propose in writing to remove acompany from participa- 
tion in the program. The notice of proposed removal will inform the 
company of the facts or conduct warranting removal. Removal from 
participation in the program test, and elimination of all benefits that 
were received as a result of test participation including the Low Risk 
designation, may result from activities including, but not limited to, the 
following: 

(1) Failure of the company to comply with ICMP requirements (such 
as failing to successfully implement a Compliance Improvement Plan 
after two attempts); or 

(2) The presence of documented or alleged fraud, other investigative 
activity, or failing to follow applicable Customs laws and regulations. 

Any decision proposing to remove a company from participation in 
the test may be appealed in writing to the Director, Regulatory Audit 
Division, Office of Strategic Trade, U.S. Customs Service, 1300 Pennsyl- 
vania Avenue, NW., Washington D.C. 20229, within 30 days of the date 
of the written notice of proposed removal. This decision will notify the 
company of the facts or conduct warranting removal. In appealing this 
notice of proposed removal, the company should address the facts or 
conduct referenced in the notice and state how it complies or will 
achieve compliance with the requirements for program participation. 

In the case of willfulness or where the public health, interest or safety 
is involved, program removal and elimination of the Low Risk benefit 
may be effective immediately at Customs discretion. In all other cases, 
the removal of participation will be effective after 30 days from the date 
of the notice of removal unless the notice is timely appealed. 


PROGRAM CONSULTATION 


One of the cornerstones of the ICMP is the consultation and review 
process that Customs affords the importer. Prior to approval for partici- 
pation in the test, the importer’s Customs transactions will be reviewed 
by Customs during the application/evaluation process and the results of 
this information will be shared with the importer. The test participant 
will have continuing access to the Customs Account Manager, if one is 
assigned, as well as Customs Regulatory Audit sources to provide guid- 
ance and information regarding the test and the importer’s progress 
throughout the test. Additionally, Regulatory Audit will consult annu- 
ally with the company regarding its progress over the prior year and its 
plans for the upcoming year and will provide guidance toward the ac- 
complishment of the company’s scheduled testing. 


COMMENTS AND EVALUATION OF TEST 


Customs will review all public comments that are received concern- 
ing any aspect of the planned program test. The test is planned to run 
for three years, at which time it will be evaluated as to whether it should 
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continue as a test, be adopted for implementation as a permanent pro- 
gram, or be terminated. If Customs determines to end the program test, 
reasonable notice of the expiration date will be published in the Federal 
Register. In addition, approximately 90 days after conclusion of the test, 
evaluations of the test will be conducted and final results will be made 
available to the public upon request. Participation in the test is not con- 
fidential and may be disclosed. 


Dated: July 17, 2001. 


CYNTHIA A. COVELL, 
Director, 
Regulatory Audit Division. 


[Published in the Federal Register, July 23, 2001, 2001 (66 FR 38344)] 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“FRENCH DERMATOLOGICAL LABORATORY”. 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“FRENCH DERMATOLOGICAL LABORATORY,” used by Continen- 
tal/Laboratories Medica, SARL, (“CLM”), located at Centre Nepture, 
Rue des Maraichers, 33260 La Teste, France. 
The application states that the trade name is used in connection with 

soap. The particular cosmetics sold under the Trade Name include: 

Lait “FAIR & WHITE” (Lightening milk) 

Gel-creme “FAIR & WHITE” (Cream gel) 

Gel actif plus “FAIR & WHITE” (Active lightening gel) 

Creme “FAIR & WHITE” (Lightening cream) 

Serum Eclaircissant “FAIR & WHITE” (Lightening Serum) 

Soap “FAIR & WHITE” 


Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before September 18, 2001. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1300 Pennsyl- 
vania Avenue, NW., Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Delois P Johnson, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, NW., 
Washington D.C. 20229 (202-927-2330). 


Dated: July 17, 2001. 


GEORGE F. McCray, 
(for Joanne R. Stump, Chief, 
Intellectual Property Rights Branch.) 


[Published in the Federal Register, July 20, 2001 (66 FR 38059)] 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“LABO. DERMA”. 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 


“LABO. DERMA,” used by Continental/Laboratories Medica, SARL, 
(“CLM”), located at Centre Nepture, Rue des Maraichers, 33260 La 
Teste, France. 


The application states that the trade name is used in connection with 
soap. The particular cosmetics sold under the Trade Name include: 


Lait “FAIR & WHITE” (Lightening milk) 

Gel-creme “FAIR & WHITE” (Cream gel) 

Gel actif plus “FAIR & WHITE” (Active lightening gel) 
Creme “FAIR & WHITE” (Lightening cream) 

Serum Eclaircissant “FAIR & WHITE” (Lightening Serum) 
Soap “FAIR & WHITE” 


Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before September 18, 2001. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1300 Pennsy]l- 
vania Avenue, NW., Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Delois P Johnson, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, NW,, 
Washington D.C. 20229 (202-927-2330). 


Dated: July 17, 2001. 


GEORGE F. McCray, 
(for Joanne R. Stump, Chief, 
Intellectual Property Rights Branch.) 


[Published in the Federal Register, July 20, 2001 (66 FR 38059)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 18, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
TRACTIVE BASE FOR LOGGING MACHINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of tractive base for logging machines. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of tractive bases for logging machines, and to revoke any 
treatment Customs has previously accorded to substantially identical 
transactions. These articles are 2-wheeled or 4-wheeled diesel-powered 
propelling or tractive bases designed to power tree harvesters, log for- 
warders and other logging machines. Customs invites comments on the 
correctness of the proposed action. 


DATE: Comments must be received on or before August 31, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating to 
the tariff classification of tractive bases designed to power logging ma- 
chines. Although in this notice Customs is specifically referring to one 
ruling, HQ 961261, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been identi- 
fied. Any party who has received an interpretative ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision, or protest 
review decision) on the merchandise subject to this notice, should ad- 
vise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 
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In HQ 961261, dated February 3, 1998, certain tractive or propelling 
bases for logging machines were held to be classifiable as tractors suit- 
able for agricultural use, in subheading 8701.90, HTSUS. This ruling 
was based on available information which indicated the tractive bases 
were constructed essentially to haul or push another vehicle, appliance 
or load. HQ 961261 is set forth as “Attachment A” to this document. 

It is now Customs position that certain of these tractive or propelling 
bases are classifiable in subheading 8708.99.80, HTSUS, as other parts 
and accessories of the motor vehicles of headings 8701 to 8705. Other 
such bases are classifiable as forestry machinery in subheading 
8436.80.00, HTSUS. Pursuant to 19 U.S.C. 1625(c)(1)), Customs in- 
tends to revoke HQ 961261 and any other ruling not specifically identi- 
fied to reflect the proper classification of the merchandise pursuant to 
the analysis in HQ 965029, which is set forth as “Attachment B” to this 
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. Before taking this action, we will give consider- 
ation to any written comments timely received. 


Dated: July 5, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 3, 1998. 


CLA-2 RR:CR:GC 961261 HMC 
Category: Classification 
Tariff No. 8701.90 
Mr. DAVID MURPHY 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167-3397 


Re: Rottne Rapid Tractors; Subheading 8701.90; Chapter 87, Note 2; Explanatory Note 
87.01; Tractors (Other Than Tractors of Heading 8709). 


DEAR Mr. MURPHY: 

This is in response to your letter to the Area Director of Customs, New York, dated June 
7, 1997, on behalf of Blondin, Inc., regarding the tariff classification of Rottne Rapid trac- 
tors under the Harmonized Tariff Schedule of the United States (HTSUS). Your letter to- 
gether with your supplemental submission of August 22, 1997, was forwarded to this office 
for a reply. 


Facts: 


The merchandise involves six Rottne tractor models. They are the Rottne, Rottne Rapid 
G, Rottne 2000, Rottne Rapid, Rottne SMV Rapid and the Rottne 5000. All of the models 
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are either two-wheeled or four-wheeled tractors and have a power take-off (PTO) or a hy- 
draulics system. The tractors have different engines and transmission configurations and 
are imported with no attachments. In the United States, the tractors are attached to specif- 
ic logging equipment, such as tree harvesters, log forwarders, scarifiers, clam bunk skid- 
ders, etc. The Rottne, Rottne Rapid G, and the Rottne 2000 are described as small 
four-wheel tractors powered by 4 cylinder Ford/Iveco (88 kW) engines. The Rottne Rapid is 
the mid-sized two-wheel tractor powered by the same 4-cylinder Ford/Iveco (88 kW) en- 
gine. The Rottne SMV and the Rottne 5000 are described as the largest two or four-wheel 
tractors, powered by 6-cylinder Ford/Iveco (125 kW) engines. 
The provision under consideration is as follows: 


8701 Tractors (Other than tractors of heading No. 87.09) 
8701.90 Other: 
8701.90.10 Suitable for agricultural use * * * Free 


Issue: 


Whether the Rottne Rapid tractors are classifiable as other tractors suitable for agricul- 
tural use under subheading 8701.90.10, HTSUS. 


Law and Analysis: 


Merchandise is classifiable under the HTSUS in accordance with the General Kules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

You claim that the Rottne tractors meet the definition of tractor, under Chapter 87, and 
are thus properly classified under subheading 8701.90.10, HTSUS. Chapter 87, Note 2, 
HTSUS, states that 


“‘tractors’ means vehicles constructed essentially for hauling or pushing another ve- 

hicle, appliance or load, whether or not they contain subsidiary provision for the trans- 

port, in connection with the main use of the tractor, of tools, seeds, fertilizers or other 
” 

goods. 


The Harmonized Commodity Description And Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized system. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide a commentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). EN 87.01, at p 
1544, states that 


[flor the purposes of [heading 8701], tractors means wheeled or track-laying vehicles 
constructed essentially for hauling or pushing another vehicle, appliance or load. They 
may contain subsidiary provision for the transport, in connection with the main use of 
the tractor, of tools, seeds, fertilisers or other goods, or provision for fitting with work- 
ing tools as a subsidiary function. 

We agree with your contention that the tractors in this instance are constructed essen- 
tially for hauling or pushing another vehicle, appliance or load. As imported, the merchan- 
dise meets the definition of Chapter 87, Note 2 and the ENs. The literature submitted 
shows that the tractive bases are self-propelled and designed to haul or push various log- 
ging implements. These implements are interchangeable and powered by the tractors’ 
PTO and/or hydraulics system. We note that the two wheeled tractors may not function on 
their own. However, we believe that, although these tractive units must be coupled with 
another appliance such as a harvester or log forwarder, they have no other purpose than to 
haul or push another appliance or load. 


Holding: 

Under the authority of GRI 1, the Rottne, Rottne Rapid G, Rottne 2000, Rottne Rapid, 
Rottne SMV Rapid and the Rottne 5000 tractors are classifiable under subheading 
8701.90.10, HTSUS, as “Tractors (other than tractors of heading 8709): Other: Suitable 
for agricultural use.” The 1998 rate of duty is free. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965029 JAS 
Category: Classification 


Tariff No. 8436.80.00 and 8708.99.80 
Mr. DAVID M. MURPHY 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN, LLP 
245 Park Avenue, 3374 Floor 
New York, NY 10167-3397 


Re: HQ 961261 Revoked; Tractive Base for Logging Machines. 


DEAR MR. MURPHY: 

In a letter, HQ 961261, dated February 3, 1998, issued to you on behalf of Blondin, Inc., 
certain tractive or propelling bases for logging machines were held to be classifiable in sub- 
heading 8701.90.10, Harmonized Tariff Schedule of the United States (HTSUS), as trac- 


tors suitable for agricultural use. We have reconsidered this classification and now believe 
that it is incorrect. 


Facts: 

The merchandise in HQ 961261 is six (6) Rottne tractive or propelling bases identified as 
the Rottne, Rottne Rapid, Rottne Rapid G, Rottne 2000, Rottne SMV Rapid and the Rottne 
5000. All are either 2-wheeled or 4-wheeled models with different engines and transmis- 
sion configurations. All have either power take-off (PTO) or a hydraulics system. They are 
imported without attachments. After importation, these propelling bases are attached to 
specific logging machines such as tree harvesters, log forwarders, scarifiers, clam bunk 
skidders, etc. The conclusion in HQ 961261 was that the six tractive bases were self-pro- 
pelled and designed to haul or push various logging implements. Thus, the tractive bases 
were found to meet the Chapter 87, Note 2, HTSUS, definition for “tractors.” The imple- 
ments were held to be interchangeable and powered by the tractive bases’ PTO or hydrau- 
lics systems. 

However, a more careful review of the submitted materials on which HQ 961261 was 
based, and additional information not previously available to us, now suggests that these 


tractive bases are not tractors. In fact, they may be classifiable in several different provi- 
sions. 


The HTSUS provisions under consideration are as follows: 


8436 Other agricultural, horticultural, forestry * * * machinery; parts there- 
of: 


8436.80 Other machinery 
* ae * Ba * 
8701 Tractors (other than tractors of heading 8709): 
8701.90 Other 
8701.90.10 Suitable for agricultural use 
ok * * * * ¥ * 
8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
8708.99 Other 
8708.99.80 Other 


Issue: 
Whether the Rottne tractive bases, or any of them, are tractors of heading 8701. 
Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
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Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Chapter 87, Note 2, HTSUS, in part defines “tractors” as vehicles constructed essential- 
ly for hauling or pushing another vehicle, appliance or load. Machines and working tools 
designed for fitting to tractors of heading 8701 as interchangeable equipment remain clas- 
sified in their respective headings even if presented with the tractor, and whether or not 
mounted on it. 

As noted previously, HQ 961261 concluded that based on the submitted literature the six 
Rottne tractive base models were self-propelled and designed to haul or push various log- 
ging implements. However, specifications in literature for the Rottne Rapid Forwarder and 
the Rottne SMV Rapid, under the caption POWER TRANSMISSION, include the expres- 
sion “disengageable wagon drive,” under wagon bogie the expression “hub reductions in 
the wheel hubs,” and the expression “single axle front and geared bogie rear, both with 
manual differential lock.” In addition, an extensive description of Rottne Rapid forwarders 
appears on Rottne Rapid Logging Equipment’s web page, http://www.rottneusa.com/ 
rapid.html. In addition to advertising the forwarder’s availability in “both 6 and 8 wheel 
drive,” there appears a schematic diagram of the vehicle that clearly depicts a drive shaft 
off a transmission that supplies power to the rear wheels. Also depicted is the rear wheel set 
with a series of gears that appear to adjust the ratio of the power to the rear wheels in pro- 
portion to the power supplied to the front wheels. While it is not entirely clear whether this 
latter information applies directly to all of the Rottne models the subject of HQ 961261, it 
nevertheless permits the strong inference that the tractive bases for at least the Rottne, 
the Rottne Rapid G, Rottne Rapid, and Rottne SMV Rapid, do not haul the bogie wagon or 
implements to which they are attached; rather, they power the wagon or implements. It is 
difficult, therefore, to argue that these tractive bases meets the Chapter 87, Note 2 defini- 
tion for “tractors.” 

The submitted literature also describes the Rottne 2002—which we presume is repre- 
sentative of the model 2000 at issue here—and the Rottne 5000 as harvesters. As pictured, 
they are 4-wheeled vehicles with enclosed cabs, both with articulated arms to which are 
attached either rotary cutting tools with teeth or saws. These machines are advertised as 
bush cleaners and tree fellers. It is unclear if these models are imported with or without the 
cutting attachments. The 87.01 ENs, on p. 1544, state the heading does not cover propel- 
ling bases specially, designed, constructed or reinforced to form an integral part of a ma- 
chine performing a function such as lifting, excavating, levelling, etc., even if the propelling 
base uses traction or propulsion for the execution of this function. As imported, the Rottne 
2000/2002 and the Rottne 5000 are machines designed to function in a variety of forestry- 
related activities, and are not constructed essentially to haul or push another vehicle, ap- 
pliance or load. Moreover, the 84.36 ENs on p. 1318, include the following under the caption 
(H) Forestry machines: (2) Tree-felling machines with hydraulic shears or saws and (4) 
Stump removers which break up stumps to a certain depth below the surface by means of 
knived discs. Whether imported with or without cutting attachments, the Rottne 
2000/2002 and the Rottne 5000 meet the heading 8436 description. 

Finally, heading 8708 covers parts and accessories for the motor vehicles of headings 
8701 through 8705. Goods of heading 8708 must be identifiable as being suitable for use 
solely or principally with those vehicles and they must not be excluded by the legal notes to 
Section XVII. Also, the good must not be more specifically described by another provision of 
the HTSUS. The available evidence indicates that the Rottne tractive base models not de- 
scribed by heading 8436 are parts principally used with log forwarders which are motor 
vehicles for the transport of goods, described in heading 8704. We note that forward sec- 
tions of log forwarders substantially similar to the Rottne models not described by heading 
8436 have previously been classified in subheading 8708.99.80, HTSUS. See NY F80926, 
dated December 27, 1999. 


Holding: 


Under the authority of GRI 1, the Rottne tractive base models designated Rottne, 
Rottne Rapid, Rottne Rapid G, and Rottne SMV Rapid are provided for in heading 8708. 
They are classifiable in subheading 8708.99.80, HTSUS. Machines designated the Rottne 
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2000/2002 and the Rottne 5000 are provided for in heading 8436. They are classifiable in 
subheading 8436.80.00, HTSUS. 
Effect on Other Rulings: 
HQ 961261, dated February 3, 1998, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
TEXTILE LANYARDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocations of and treatment relating to 
tariff classification of textile lanyards and their components. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke rulings pertaining to the tariff classification of textile 
lanyards and their components, and to revoke any treatment previous- 
ly accorded by Customs to substantially identical merchandise. 


DATE: Comments must be received on or before August 31, 2001. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 19938, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that, in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
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tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. § 1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. § 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke five ruling letters pertaining to the tariff classifica- 
tion of textile lanyards worn on the person (which generally are com- 
posed of looped textile material and are used to suspend articles). In 
Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), 
“lanyard” is defined, in pertinent part, as: “2 a: acord or strap to hold 
something (as a knife or a whistle) and usually worn around the neck.” 
Since lanyards are designed “to hold something,” it is implicit that they 
incorporate some component(s) of general purpose hardware (usually 
of metal, but occasionally of plastics or other materials) such as fer- 
rules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are 
used to form or reinforce the loop of textile materials, and/or to attach 
the object to be held. As such, they will not be considered articles sepa- 
rate from the lanyard. 

Although in this notice Customs is specifically referring to five rul- 
ings, these being New York Ruling Letters (NY) F82652, NY 833912, 
NY C88019, NY G84057, and NY G84319, this notice covers any rulings 
relating to the specific issues of tariff classification set forth in the five 
rulings, which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to those identified. No additional rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., aruling letter, an internal advice memorandum or decision, or 
a protest review decision) on the issues subject to this notice, should ad- 
vise Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. § 1625(c)(2)), Cus- 
toms intends to revoke any treatment previously accorded by the Cus- 
toms Service for substantially identical merchandise. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling that 
was issued to a third party to importations involving the same or simi- 
lar issue, or the importer’s or Customs previous interpretation of the 
Harmonized Tariff Schedule. Any person involved in the classification 
of substantially identical merchandise should advise Customs during 
this notice period. An importer’s failure to advise Customs of substan- 
tially identical merchandise, or of a specific ruling not identified in this 
notice, may raise the rebuttable presumption of lack of reasonable care 
on the part of the importer or its agents for importations subsequent to 
the effective date of the final decision on this notice. 
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In NY F82652, dated February 14, 2000, merchandise consisting of a 
textile lanyard (with swivel hook and clip) and a transparent plastic 
sleeve, was classified under heading 7117, Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), which covers “imitation 
jewelry.” In four other rulings, these being NY 833912, dated December 
1, 1988, NY C88019, dated June 19, 1998, NY G84057, dated November 
16, 2000, and NY G84319, dated November 21, 2000, textile cords or 
straps incorporating a metal clip, snap, hook, and/or swivel, were classi- 
fied under heading 7326, HTSUSA, which covers “other articles of iron 
or steel.” NY F82652, NY 833912, NY C88019, NY G84057, and NY 
G84319, are set forth as “Attachments A through E,” respectively, to 
this document. 

Since a lanyard worn on the person is used to secure and suspend an 
object, it is Customs position that a lanyard normally incorporates com- 
ponents which either form/reinforce the loop of textile material, or 
grasp and hold a separate object the lanyard is intended to hold (e.g., a 
knife, whistle, compass, bottle opener, split ring, key chain, badge hold- 
er, etc.). Textile lanyards used for hands-free suspension of objects have 
been classified under heading 5609, HTSUSA, which covers “Articles of 
yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or 
cables, not elsewhere specified or included;” and under heading 6307, 
HTSUSA, which covers “Other made up [textile] articles, including 
dress patterns.” Lanyards classified under headings 5609 or 6307, how- 
ever, are distinguished from lanyards used solely or principally as cloth- 
ing accessories (e.g., a cord worn to symbolize a military citation), 
which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated 
May 19, 1994, NY 829181, dated May 2, 1988, NY 890142, dated August 
11, 1993, NY B85585, dated June 6, 1997, NY E87781, dated October 13, 
1999, and NY F86765, dated May 15, 2000. Imported merchandise con- 
sisting of a textile lanyard and an article separate from the lanyard but 
which the lanyard is designed to suspend (e.g., a knife, whistle, compass, 
bottle opener, split ring, key chain, badge holder, etc.), are considered 
composite goods that generally are classified pursuant to the principles 
of General Rule of Interpretation (GRI) 3, often with a finding that the 
essential character of the complete good is imparted by the separate, 
suspended component. See NY A88092, dated October 8, 1996, NY 
D86756, dated February 3, 1999, NY E81587, dated May 13, 1999, and 
HQ 964170, dated June 5, 2001. 

It is Customs position that, the lanyards classified in NY 833912, NY 
C88019, NY G84057, and NY G84319, are composite goods which con- 
sist of more than one material or substance. However, since the non-tex- 
tile components (ferrules, bands, swivels, hooks, snaps, clips, and/or 
clasps) are normally incorporated to create “a cord or strap to hold 
something * * * worn around the neck,” it is the textile cord or strap 
which imparts the good’s essential character. Therefore, the subject 
lanyards should be classified as textile articles of headings 5609 (if of 
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cordage) or 6307 (if of narrow woven fabric), not as “other articles of 
iron or steel” under heading 7326, HTSUSA. With regard to NY 
F82652, it is Customs position that the textile lanyard and plastic sleeve 
constitute a composite good, but that neither the lanyard nor the sleeve 
constitutes an article of personal adornment classifiable under heading 
7117, HTSUSA. The essential character of the composite good is im- 
parted by the lanyard component and the complete article is classifiable 
under heading 6307, HTSUSA. 

Pursuant to 19 U.S.C. § 1625(c)(1), Customs intends to revoke NY 
F82652, NY 833912, NY C88019, NY G84057, and NY G84319, and any 
other rulings not specifically identified which involve identical or sub- 
stantially identical merchandise, to reflect the proper classification of 
the articles according to the analyses in Proposed Headquarters Ruling 
Letters (HQ) 965072, HQ 965084, HQ 965085, HQ 965086, and HQ 
965087, which are set forth as “Attachments F through J,” respectively, 
to this document. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), Cus- 
toms intends to revoke any treatment that Customs may have previous- 
ly accorded to substantially identical merchandise. Before taking this 
action, consideration will be given to any written comments timely re- 
ceived. 


Dated: July 11, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, February 14, 2000. 
CLA-2-71:RR:NC:SP:233 F82652 

Category: Classification 

Tariff No. 7117.90.7500 
MR. GORDON C. ANDERSON 
C.H. ROBINSON INTERNATIONAL, INC 
5995 Opus Parkway, Suite 201 
Minnetonka, MN 55343-9058 


Re: The tariff classification of a “Ticket Holder” lanyard from China. 


DEAR Mr. ANDERSON 

In your letter dated February 4, 2000, on behalf of Zweigle Advertising, Inc., you re- 
quested a tariff classification ruling. 

The submitted sample is referred to as the “Super Bowl XXXV{] Ticket Holder.” It is 
made of a manmade fiber textile lanyard with the words “SOUTHWEST AIRLINES[)” im- 
printed throughout. Attached to the lanyard is a metal swivel hook with a metal clip, at- 
tached to which is a transparent plastic sleeve for holding Super Bowl tickets. The article is 
valued at approximately 80 cents each. 
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Your sample is being retained for official purposes. 

The applicable subheading for the “Ticket Holder” lanyard will be 7117.90.7500, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for imitation jewelry: 
other: other: valued over 20 cents per dozen pieces or parts: other: of plastics. The rate of 
duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Lawrence Mushinske at 
212-637-7061. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 1, 1988. 
CLA-2-73:S:N :N1:115-833912 

Category: Classification 

Tariff No. 7326.90.9090 
Ms. DIANNE ROTHHAMMER 
ROTHHAMMER INTERNATIONAL INC., 
Post Office Box 2959 
Lancaster, CA 93539-2959 


Re: The tariff classification of lanyards from Taiwan. 


DEAR Ms. ROTHHAMMER 

This classification decision is under the Harmonized Tariff Schedule of the United 

States (HTS), effective January 1, 1989, subject to changes before the effective date. 
DATE OF INQUIRY: October 27, 1988 
DESCRIPTION OF MERCHANDISE: Cotton lanyard with a steel clip and swivel 
HTS PROVISION: Other articles of iron or steel 
HTS SUBHEADING: 7326.90.9090 
RATE OF DUTY: 5.7 percent ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents are filed without a copy, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 19, 1998. 


CLA-73:RR:NC:1:115 C88019 
Category: Classification 
Tariff No. 7326.90.8585 
MR. JOHN REICH 
CATARACT CUSTOMHOUSE BROKERAGE INC. 
2094 Grand Island Boulevard 
Grand Island, NY 14072 


Re: The tariff classsification and country of origin marking for a lanyard key holder from 
Canada. 


DEAR MR. REICH: 

In your letter dated May 20, 1998 you requested a tariff classification and country of ori- 
gin marking ruling. 

The sample ajumbo lanyard with “Attitude is everything” imprinted throughout and has 
a metal clip at the end. The lanyard is used as a key chain. The lanyard is made of polypro- 
plyene and the metal clip out of steel. The lanyard will be imported by Reader’s Digest and 
given to Public Schools. The schools will give one lanyard to any student free for every mag- 
azine subscription they sell. The lanyards are packed in a box and banded in bunches of 500 
in the box. The outside of the box is marked with the country of origin as well as each bunch. 

Classsification will be based on the General Rules of Interpretation 3(c) that states if an 
item cannot be classified in other sections, then they shall be classified under the heading 
which occurs last in numerical order among those which equally merit consideration. 

The applicable subheading for the lanyard key clip will be 7326.908585, Harmonizes Tar- 
iff Schedule of the United States (HTS), which provides for other articles of iron or steel, 
other, other. The rate of duty will be free. 

In your request you ask if the marking on the outside of the box is marked with the coun- 
try of origin along with the bunch of 500 is sufficient. Both Reader’s Digest and the Public 
Schools would receive the lanyards marked in this manner. Under Part 134 of the Customs 
Regulations covering Country of Origin Marking all items unless excepted by law under 
Section 304, Tariff Act of 1930 requires every article of foreign origin (or its container) im- 
ported into the United States shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will permit, in such manner 
as to indicate to an ultimate purchaser in the United States the English name of the coun- 
try of origin of the article at the time of importation into the Customs territory of the 
United States. Containers of articles excepted from marking shall be marked with the 
name of the country of origin of the article. 

This office would agree that Readers’ Digest is the “ultimate purchaser” and under Sec- 
tion 134.1(4)—if the imported is distributed as a gift the recipient is the “ultimate purchas- 
er”, unless the good is a good of a Nafta Country. In that case, the purchaser of the gift is the 
“ultimate purchaser”. Reader’ Digest meets the criteria. The individual lanyard need not 
be marked but the outer container must be marked and properly sealed. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documenis filed at the time this merchandise is imported. If you have 
any questions regarding the ruling, contact National Import Specialist Melvyn Birnbaum 
at 212-466-5487. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 16, 2000. 


CLA-2-73:RR:NC:N1:113 G84057 
Category: Classification 
Tariff No. 7326.90.8586 
Mk. JOHN A. SCHOENIG 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: The tariff classification of lanyards from China. 


DEAR MR. SCHOENIG: 

In your letter dated November 7, 2000, on behalf of Baumgarten’s, you requested a tariff 
classification ruling. 

The samples you provided are two lanyards. Sample 1 is a nylon strap about 17 inches 
[43.2 cm.] long, secured at one end by a steel swivel snap. Sample 2 is a man-made fiber 
strap, about 16 inches [40.6 cm.] long, secured by hook-and-loop fastener with a steel swivel 
snap attached. 

The applicable subheading for the lanyards will be 7326.90.8586, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other articles of iron or steel, 
other. The rate of duty will be 2.9 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-637-7008. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, November 21, 2000. 
CLA-2-73:RR:NC:N1:113 G84319 

Category: Classification 

Tariff No. 7326.90.8586 
MR. JOHN A. SCHOENIG 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: The tariff classification of lanyards from China. 


DEAR MR. SCHOENIG 

In your letter dated November 7, 2000, on behalf of Baumgarten’s, you requested a tariff 
classification ruling. 

The sample you provided is a lanyard. It consists of anylon cord, secured at one end bya 
steel clip, which forms a loop. An alligator clip hangs from the end of the cord. The cord is 
about 17 inches long [43.2 cm.] 

The applicable subheading for the lanyard will be 7326.90.8586, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other articles of iron or steel, 
other. The rate of duty will be 2.9 percent ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-637-7008. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965072 GGD 
Category: Classification 
Tariff No. 6307.90.9989 
Mr. GORDON C. ANDERSON 
C.H. ROBINSON INTERNATIONAL, INCORPORATED 
8967 Columbine Road, Suite 400 
Eden Prairie, MN 55347-4194 
Re: Revocation of NY F82652; Plastic Sleeve Suspended from Textile Lanyard with Swivel 
Hook; Composite Good; Not Imitation Jewelry; Not Other Made Up Clothing Accesso- 
ry. 


DEAR MR. ANDERSON 
In New York Ruling Letter (NY) F82652, issued to you on February 14, 2000, an article 


referred to as the “Super Bowl XXXV{] Ticket Holder” for holding Super Bow! tickets, was 
classified in subheading 7117.90.7500, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), the provision for “Imitation jewelry: Other: Other: Valued over 20 
cents per dozen pieces or parts: Other: Of plastics.” We have reviewed NY F82652 and have 
found the ruling to be in error. Therefore, this ruling revokes NY F82652. 


Facts: 

The sample classified in NY F82652 consisted of a lanyard composed of man-made fiber 
textile materials and the words “SOUTHWEST AIRLINES[)” were imprinted throughout. 
The lanyard featured a metal swivel hook with a metal clip. Attached to the metal clip was a 
transparent plastic sleeve with a hole near the top center to allow for its suspension from 
the swivel hook and clip. The sleeve also bore advertising for “Super Bowl 2000, for South- 
west Airlines, said to be the “Official Airline of Super Bowl XXXIV,” and the pictorial repre- 
sentation of an airplane. The lanyard was intended to be worn around the neck to suspend 
and display the plastic sleeve holding the ticket(s) the sleeve would eventually contain. 
Issues: 

1) Whether the components are classified as a composite good. 

2) If classified as a composite good, whether the complete good is classified under heading 
7117, HTSUSA, as imitation jewelry; under heading 3926, HTSUSA, as an other article of 
plastics; under heading 6217, HTSUSA, as an other made up clothing accessory; or under 
heading 6307, as an other made up [textile] article. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
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tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

We will first consider whether the complete article is classifiable under heading 7117, 
HTSUSA, as imitation jewelry. Among other merchandise, chapter 71, HTSUSA, covers 
imitation jewelry. Taken together, notes 9(a) and 11 to chapter 71, HTSUSA, indicate that 
the expression “imitation jewelry” means any small objects of personal adornment (gem- 
set or not) such as rings, bracelets, necklaces, brooches, earrings, watch chains, fobs, 
pendants, tie pins, cuff links, dress studs, religious or other medals and insignia, not in- 
corporating pearls, precious metal, or precious or semiprecious stones. Since jewelry re- 
lates to adornment, and since the lanyard and plastic sleeve are designed to suspend and 
display something which might set one person apart from others, we will examine the lexi- 
cographic definitions of the words “adorn,” “necklace,” “pendant,” and “insignia,” and 
“lanyard.” 

In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), “adorn” is de- 
fined, in pertinent part, as: “1: to enhance the appearance of, especially with beautiful ob- 
jects.” “Necklace” is defined therein as: “an ornament worn around the neck.” “Pendant” 
is defined, in pertinent part, as: “1: something suspended: as a: an ornament (as on aneck- 
lace) allowed to hang free.” “Insignia” is defined as: “1 : a badge of authority or honor 2:a 
distinguishing mark or sign.” “Lanyard” is defined, in pertinent part, as: “2 a: a cord or 
strap to hold something (as a knife or a whistle) and usually worn around the neck b: acord 
worn as a symbol of a military citation.” 

Since the plastic sleeve is designed to be suspended, it appears to satisfy the first part of 
the definition of a “pendant,” but not the ornamental example provided. Although the lan- 
yard is worn around the neck, it does not appear to satisfy the definition of a necklace since 
it is not an ornament. Moreover, the lanyard does not “adorn” as required by chapter notes 
9(a) and 11. The plastic sleeve, likewise, is not an ornament and would not be likely to en- 
hance the appearance of its wearer. Although the sleeve is designed to eventually contain 
an item that could satisfy the definition of “insignia” (such as a badge or pass distinguish- 
ing one person authorized to be in an area from others not so authorized), no such item is 
imported with the sleeve and lanyard. We thus find that neither the lanyard nor the plastic 
sleeve constitutes an article of personal adornment. Neither is classifiable as “imitation 
jewelry” under heading 7117, HTSUSA. 

The complete article at issue here essentially consists of two components which individ- 
ually are classifiable in different headings. The headings which remain under consider- 
ation are headings 3926, 6217, and 6307, HTSUSA. The EN to heading 3926, HTSUSA, 
state that the heading covers (among other goods) articles of plastics, including protective 
bags, document-jackets, and similar protective goods made by sewing or glueing together 
sheets of plastics, and articles such as luggage label-holders. See EN (4) and (11) to 39.26 at 
622. The EN to heading 6217, HTSUSA, state that the heading covers (among other goods) 
made up textile clothing accessories including lanyards. See EN to 62.17 at 939 and 940. 

To determine whether the lanyard at issue constitutes a clothing accessory, we first look 
to HQ 088540, dated June 3, 1991, in which an “accessory” was defined as “an article that is 
related to the primary article, and intended for use solely or principally with a specific ar- 
ticle.” The lanyard in this case is not related in any way to an article of clothing. In HQ 
951316, dated July 10, 1992, Customs examined the classification a woven polyester lan- 
yard that was intended for use by fishermen to carry a lure box, and was designed to be 
attached to the lure box and looped around a fisherman’s belt. It was noted that the use of 
the term “lanyard” in the EN to heading 6217, as an example of a clothing accessory, de- 
notes the type of article generally associated with the single strand worn on the shoulder of 
a military uniform as a decoration [e.g., the symbolic cord noted in part “b” of the “lanyard” 
definition above]. In ruling out classification of the lure box lanyard in heading 6217, we 
stated: 


Such items, designed as accessories for use with wearing apparel, are distinguishable 
from those used principally as a means of securing or suspending articles from the 
neck or waist. 


The lanyard for the lure box was classified under heading 6307, HTSUSA, specifically in 
subheading 6307.90.99, HTSUSA. See also, HQ 955811, dated May 19, 1994, in which this 
office reclassified medallion holders of woven polyester under heading 6307 (that had been 
classified under 6217), HTSUSA. The articles were designed and intended to suspend me- 
dallions and be placed around the neck of award recipients at ceremonies. 
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In light of the preceding, the lanyard component is not classifiable as an other made up 
clothing accessory under heading 6217, HTSUSA. Since two headings remain under con- 
sideration, however, we next look to GRI 2(b), which states: 


The classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. 


GRI 3(a) requires that the headings are regarded as equally specific when they each refer 
to part only of the materials contained in composite goods. * * * Since each of the headings 
refers to part only of the materials, GRI 3(a) requires that the headings be regarded as 
equally specific despite any disparity in their texts. For this reason, we next examine GRI 
3(b). 

GRI 3(b) states, in part, that: 


* * * composite goods * * * made up of different components * * * which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this criterion is ap- 
plicable. 


As with GRI 3(a) above, the applicability of GRI 3(b) depends somewhat upon whether or 
not the complete article is deemed to comprise a composite good. In pertinent part, Explan- 
atory Note IX to GRI 3(b) indicates that: 


For purposes of this Rule, composite goods made up of different components shall be 
taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, pro- 
vided these components are adapted one to the other and are mutually complementa- 
ry and that together they form a whole which would not normally be offered for sale in 
separate parts. 


In this instance, the lanyard and plastic sleeve are separable. The components are adapt- 
ed to each other for the purpose of continuous, hands-free display of an item—in this case a 
ticket—allowing its bearer to enter into, and be present at, an otherwise restricted area or 
event. The lanyard has a metal clip on which to attach the plastic sleeve and the sleeve has 
an opening near the top through which the clip passes. The swivel, located just above the 
hook, prevents the lanyard’s loop from twisting as movements of the wearer, the breeze, 
etc., cause the plastic sleeve to spin. 

The lanyard and plastic sleeve also form a whole which would not normally be offered for 
sale in separate parts. Lanyards are normally sold either separately or with the articles 
they are intended to suspend, e.g., knives, whistles, split rings, key chains, compasses, 
bottle openers, small cameras, skiing wallets, etc. This particular lanyard has the words 
“SOUTHWEST AIRLINES[)” imprinted throughout its circumference, suggesting that it 
would not normally be sold separately. Although plastic sleeves are sold separately as docu- 
ment protectors, filler pages for photo albums, etc., the sleeve at issue in this case contains 
a hole at its top and advertising of a dated sporting event and its corporate sponsor. Such 
plastic sleeves are not normally offered for sale separately. We thus find that the lanyard 
and plastic sleeve comprise a composite good. (See also Headquarters Ruling Letters (HQ) 
964170, dated June 5, 2001, and HQ 961820, dated June 18, 1999.) 

In order to determine the essential character of the composite good, we look to Explana- 
tory Note VIII to GRI 3(b), which provides the following guidance: 


The factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in rela- 
tion to the use of the goods. 


The nature and role of the complete article is to provide the means to continuously dis- 
play a pass, ticket, or similar item at a particular event. Although the clear plastic sleeve 
will be the most closely connected component to the displayed item, the sleeve must be sus- 
pended by the lanyard component in order to provide constant, hands-free display. Since 
the sleeve advertises an event which occurs on a specific date, its repeat use after the event 
would appear to be unlikely. The sleeve’s value as anything but a souvenir diminishes sud- 
denly, despite the likelihood that the component shows no wear. On the other hand, the na- 
ture and role of the lanyard component in the use of the complete good are at least equal to 
those of the plastic sleeve. It’s value would appear to exceed that of the sleeve and, since its 
airline advertising does not reference a specific date or event, it would be less likely to be 
discarded or stowed away as a souvenir. The lanyard is more likely to be retained for reuse 
to suspend sleeves produced for subsequent events or other objects. We thus find that the 
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compiete good’s essential character is provided by the lanyard component which is classifi- 
able under heading 6307, the specific subheading being 6307.90.9989, HTSUSA. 


Holding: 

The composite article identified as the “Super Bowl XXXV{] Ticket Holder” is classified 
in subheading 6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, 
including dress patterns: Other: Other: Other, Other: Other.” The general column one 
duty rate is 7 percent ad valorem. 

NY F82652, dated February 14, 2000, is hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965084 GGD 
Category: Classification 
Tariff No. 5609.00.1000 
Ms. DIANNE ROTHHAMMER 
ROTHHAMMER INTERNATIONAL, INCORPORATED 
Post Office Box 2959 
Lancaster, CA 93539-2959 


Re: Revocation of NY 833912; Textile Cord Lanyard of Heading 5609; Not Other Articles 
of Iron or Steel of Heading 7326. 


DEAR Ms. ROTHHAMMER: 

In New York Ruling Letter (NY) 833912, issued to you December 1, 1988, a cotton cord 
lanyard with a steel clip and swivel was classified (effective January 1, 1989) in subheading 
7326.90.9090, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Other articles of iron or steel: Other: Other: Other: Other, Other.” We have 
reviewed NY 833912 and have found the ruling to be in error. Therefore, this ruling revokes 
NY 833912. 


Facts: 
In your request to Customs for the issuance of a binding ruling, the merchandise classi- 
fied in NY 833912 was described as a lanyard made of cotton cord and metal. The article was 


classified under heading 7326, HTSUSA, on the basis that the metal swivel and metal clip 
imparted the composite good’s essential character. 


Issue: 


Whether the lanyard of cotton cord and metal is properly classified under heading 7326, 
HTSUSA, or under heading 5609, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
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ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 

dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), 

“lanyard” is defined, in pertinent part, as: “2 a : a cord or strap to hold something (as a 
knife or a whistle) and usually worn around the neck.” Since lanyards are designed “to hold 
something,” it is implicit that they incorporate some component(s) of general purpose 

hardware (usually of metal, but occasionally of plastics or other materials) such as ferrules, 

bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or reinforce the 

loop of textile material, and/or to attach the object to be held. As such, they are not consid- 

ered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from lan- 
yards used solely or principally as clothing accessories (e.g., acord worn to symbolize a mili- 
tary citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 

In this case, the lanyard is a composite good made up of different materials, i.e., cotton 
cord and metal. However, since the metal swivel and clip are components normally incorpo- 
rated to create “a cord or strap to hold something * * * worn around the neck,” we find that 
it is the textile cord component which imparts the good’s essential character. Therefore, 
the subject lanyard is properly classified as a textile article of heading 5609, HTSUSA, not 
under heading 7326, as an other article of iron or steel. 


Holding: 


The lanyard composed of cotton cord and metal is classified in subheading 5609.00.1000, 
HTSUSA, the provision for “Articles of yarn, strip or the like of heading 5404 or 5405, 
twine, cordage, rope or cables, not elsewhere specified or included: Of cotton.” The general 
column one duty rate is 3.8 percent ad valorem. 

NY 833912, issued December 1, 1988, is hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965085 GGD 
Category: Classification 
Tariff No. 6307.90.9989 
MR. JOHN REICH 
CATARACT CUSTOMHOUSE BROKERAGE, INCORPORATED 
2094 Grand Island Boulevard 
Grand Island, NY 14072 


Re: Revocation of NY C88019; Lanyard of Heading 6307; Not Other Articles of Iron or 
Steel of Heading 7326. 


DEAR MR. REICH: 
In New York Ruling Letter (NY) C88019, issued to you June 19, 1998, a lanyard of poly- 
propylene with a steel clip was classified in subheading 7326.90.8585, Harmonized Tariff 
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Schedule of the United States Annotated (HTSUSA), the provision for “Other articles of 
iron or steel: Other: Other: Other: Other, Other.” We have reviewed NY C88019 and have 
found the ruling to be in error. Therefore, this ruling revokes NY C88019. 

Facts: 

In your request to Customs for the issuance of a binding ruling, the merchandise classi- 
fied in NY C88019 was described as a jumbo lanyard, like a wide shoelace made of polypro- 
pylene. The “shoelace” portion was imprinted throughout with the phrase “ATTITUDE is 
everything!!!” A steel clip was attached to the lanyard and the complete article was said to 
be used as a key chain. According to the ruling, classification of the complete article was 
based on General Rule of Interpretation (GRI) 3(c), and the article was classified under 
heading 7326, the heading said to occur last in numerical order among those which equally 
merit consideration. No heading other than heading 7326, however, is mentioned in the 
ruling. Photographic copies of the sample at issue, and of other lanyards in the importer’s 
line, indicate that the steel clip is a “J” snap hook attached to a swivel. Snap hooks are gen- 
eral purpose hardware and are not principally used as key chains. The photographic evi- 
dence and the description comparing the lanyard to a “wide shoelace” indicate that the 
non-metal portions of the lanyard are composed of a textile fabric of woven, or possibly knit, 
polypropylene filament. (If Customs assumption in this regard is incorrect, please contact 
this office.) 

Issue: 


Whether the lanyard of polypropylene textile fabric and metal is properly classified un- 
der heading 7326, HTSUSA, or under heading 6307, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

Lanyards consisting of a loop or strap of textile material worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the art _ f heading 5404 or 5405, twine, cordage, rope or ‘cables, not elsewhere specified or 
include esccags vs. 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress te ns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), 
“lanyard” is defined, in pertinent part, as: “2 a :acord or strap to hold something (as a 
knife or a whistle) and usually worn around the neck.” Since lanyards are designed “to hold 
something,” it is implicit that they incorporate some component(s) of general purpose 
hardware (usually of metal, but occasionally of plastics or other materials) such as ferrules, 
bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or reinforce the 
loop of textile material, and/or to attach the object to be held. As such, they are not consid- 
ered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from lan- 
yards used solely or principally as clothing accessories (e.g., acord worn to symbolize a mili- 
tary citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 

In this case, the lanyard is a composite good made up of different materials, i.e., the wo- 
ven (or knit) textile fabric strap and the steel clip. The steel clip is not a separate, suspended 
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component principally used as a key chain but is acomponent part of the lanyard itself, of a 
kind that is normally incorporated to create “a cord or strap to hold something * * * worn 
around the neck.” We thus find that it is the textile strap component which imparts the 
good’s essential character. The subject lanyard is properly classified as an other made up 
textile article of heading 6307, HTSUSA, not under heading 7326, as an other article of iron 
or steel. 


Holding: 

The lanyard composed of woven (or knit) textile fabric and metal is classified in subhead- 
ing 6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, including 
dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 7 
percent ad valorem. 

NY C88019, issued June 19, 1998, is hereby revoked 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965086 GGD 
Category: Classification 
Tariff No. 6307.90.9989 
JOHN A. SCHOENIG, ESQUIRE 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: Revocation of NY G84057; Textile Strap Lanyards of Heading 6307; Not Other Ar- 
ticles of Iron or Steel of Heading 7326. 


DEAR MR. SCHOENIG 

In New York Ruling Letter (NY) G84057, issued to you November 16, 2000, on behalf of 
your client, Baumgarten’s, two textile strap lanyards, each with a steel swivel snap at- 
tached, were classified in subheading 7326.90.8586, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), the provision for “Other articles of iron or steel: Oth- 
er: Other: Other: Other, Other.” We have reviewed NY G84057 and have found the ruling to 
be in error. Therefore, this ruling revokes NY G84057. 


Facts: 


In NY G84057, sample number one was described as a nylon strap measuring approxi- 
mately 17 inches in length and secured at one end by a steel swivel snap. Sample no. 2 was 
described as a man-made fiber strap measuring approximately 16 inches in length and se- 
cured by a hook and loop fastener with a steel swivel snap attached. Each of the articles was 
classified in subheading 7326.90.8586, HTSUSA, apparently on the basis that the steel 
swivel snap imparted the composite good’s essential character. 


Issue: 

Whether the textile strap lanyards are properly classified under heading 7326, HTSUSA, 
or under heading 6307, HTSUSA. 
Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 31, AUGUST 1, 2001 


headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), 
“lanyard” is defined, in pertinent part, as: “2 a : a cord or strap to hold something (as a 
knife or a whistle) and usually worn around the neck.” Since lanyards are designed “to hold 
something,” it is implicit that they incorporate some component(s) of general purpose 
hardware (usually of metal, but occasionally of plastics or other materials) such as ferrules, 
bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or reinforce the 
loop of textile material, and/or to attach the object to be held. As such, they are not consid- 
ered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from lan- 
yards used solely or principally as clothing accessories (e.g., a cord worn to symbolize a mili- 
tary citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often witha 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 

In this case, the lanyards are composite goods made up of different materials, i.e., steel 


and textile material of man-made fibers. However, since the steel swivel snaps are compo- 
nents normally incorporated to create “acord or strap to hold something * * * worn around 
the neck,” we find that it is the textile strap component which imparts each good’s essential 
character. Therefore, the subject lanyards are properly classified as textile articles of head- 
ing 6307, HTSUSA, not under heading 7326, as other articles of iron or steel. 


Holding: 

The two sample lanyards, each composed of a textile strap and a steel swivel snap, are 
classified in subheading 6307.90.9989, HTSUSA, the provision for “Other made up [tex- 
tile] articles, including dress patterns: Other: Other: Other, Other: Other.” The general 
column one duty rate is 7 percent ad valorem. 

NY G84057, dated November 16, 2000, is hereby revoked 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965087 GGD 
Category: Classification 
Tariff No. 5609.00.3000 
JOHN A. SCHOENIG, ESQUIRE 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: Revocation of NY G84319; Textile Cord Lanyard of Heading 5609; Not Other Articles 
of Iron or Steel of Heading 7326. 


DEAR MR. SCHOENIG: 

In New York Ruling Letter (NY) G84319, issued to you November 21, 2000, on behalf of 
your client, Baumgarten’s, a lanyard composed of nylon cord secured by a steel clip to form 
a loop, and an alligator clip hanging from the cord’s end, was classified in subheading 
7326.90.8586, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Other articles of iron or steel: Other: Other: Other: Other, Other.” We have 
reviewed NY G84319 and have found the ruling to be in error. Therefore, this ruling re- 
vokes NY G84319. 


Facts: 

In NY G84319, the sample was described as a lanyard consisting of a nylon cord measur- 
ing approximately 17 inches in length, secured at one end by a steel clip to form a loop, with 
an alligator clip hanging from the end of the cord. The article was classified in subheading 


7326.90.8586, HTSUSA, on the apparent basis that the metal clips imparted the composite 
good’s essential character. 


Issue: 


Whether the textile cord lanyard is properly classified under heading 7326, HTSUSA, or 
under heading 5609, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), 
“lanyard” is defined, in pertinent part, as: “2 a: acord or strap to hold something (as a 
knife or a whistle) and usually worn around the neck.” Since lanyards are designed “to hold 
something,” it is implicit that they incorporate some component(s) of general purpose 
hardware (usually of metal, but occasionally of plastics or other materials) such as ferrules, 
bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or reinforce the 
loop of textile material, and/or to attach the object to be held. As such, they are not consid- 
ered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from lan- 
yards used solely or principally as clothing accessories (e.g., a cord worn to symbolize a mili- 
tary citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
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829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 

In this case, the lanyard is a composite good made up of different materials, i.e., steel and 
nylon cord. However, each of the metal clips isa component normally incorporated to create 
“a cord or strap to hold something * * * worn around the neck,” we find that it is the textile 
cord component which imparts the good’s essential character. Therefore, the subject lan- 
yard is properly classified as a textile article of heading 5609, HTSUSA, not under heading 
7326, as an other article of iron or steel. 


Holding: 

The lanyard composed of nylon cord and metal is classified in subheading 5609.00.3000, 
HTSUSA, the provision for “Articles of yarn, strip or the like of heading 5404 or 5405, 
twine, cordage, rope or cables, not elsewhere specified or included: Of man-made fibers.” 
The general column one duty rate is 5.8 percent ad valorem. 

NY G84319, dated November 21, 2000, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN MATHEMATICAL TEACHING AIDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letters and revocation of 
treatment relating to the classification of a mathematical teaching aid 
known as a “geoboard.” 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two ruling letters pertaining to the tariff 
classification of “geoboards,” and revoking any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions, under the Harmonized Tariff Schedule of the United States 
(HTSUS). Notice of the proposed modification and revocation of treat- 
ment was published on June 6, 2001, in Vol. 35, No. 23, of the CUSTOMS 
BULLETIN. One comment was received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after October 1, 
2001. 
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FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on June 6, 2001, in the CUSTOMS BULLETIN, Volume 35, Number 
23, proposing to modify two rulings, NY F83529, dated March 24, 2000, 
and F83541, dated March 29, 2000, which classified “geoboards” in 
heading 9023, HTSUS, and to revoke the tariff treatment pertaining to 
the tariff classification of the “geoboards.” One comment was received 
in response to this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise that may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised the Customs Service during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in substan- 
tially identical transactions should have advised Customs during this 
notice period. An importer’s failure to have advised the Customs Ser- 
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vice of substantially identical transactions or of a specific ruling not 
identified in this notice, may raise issues of reasonable care on the part 
of the importer or their agents for importations of merchandise subse- 
quent to this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY F83529 
and NY F83541, and any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in Headquarters Ruling Letter (HQ) 965028. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. HQ 965028, modifying NY F83529 and NY F83541, and 
revoking their treatment relating to the tariff classification of “geo- 
boards” is set forth as the “Attachment” to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 10, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 10, 2001. 
CLA-2 RR:CR:GC 965028 BJB 
Category: Classification 
Tariff No. 3926.10.00 and 9017.80.00 
MR. JOHN COLOMAIO 
TRANS-BORDER CUSTOMS SERVICES, INC 
625 Delaware Avenue, Suite 210 
Buffalo, NY 14202 


Re: Geoboard; Teaching aids; Student geometry and manipulative kit; Modification of NY 
F83529 and F83541. 


DEAR MR. COLOMAIO: 

This is in reference to NY Rulings F83529 and F83541, which the Director of Customs 
National Commodity Specialist Division, New York, issued to you on March 24, and 29, 
2000, respectively, on behalf of Instructional Materials Group, LLC. These rulings con- 
cerned the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of teaching aids and manipulatives, including articles referred to as “geo- 
boards.” 

We have reviewed the decisions in NY F83529 and NY F83541, and have determined that 
the classifications of the geoboards, are in error. This ruling modifies NY F83529 and NY 
F83541, with respect to geoboards, and sets forth the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI, (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057 (1993), a notice of proposed 
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modification was published on June 6, 2001, in the CUSTOMS BULLETIN, Volume 35, Number 
23, proposing to modify NY F83529, dated March 24, 2000, and NY F83541, dated March 
29, 2000, and to revoke the tariff treatment pertaining to the tariff classification of a teach- 
ing aid known as a “geoboard.” The only comment received in response to this notice was 
from Instructional Materials Group and was opposed to the modification. 


Facts: 

The merchandise consists of a square board made of polystyrene packaged together with 
a set of 25 rubber bands in two different sizes and five different colors in a heat-sealed plas- 
tic bag. The boards come in varying dimensions, e.g., in NY F83529: sample 4 is a 6-inch 
translucent square, and sample 5 isa 7 and 1/4-inch opaque square of polystyrene plastic. 
Some geoboards are translucent for use on an overhead projector in a classroom setting, 
and some are opaque, and would not be conducive for use on an overhead projector, but indi- 
vidually by a student or in a tutorial situation. 

Each geoboard is molded on one side to incorporate 25 projections or “pegs” on one sur- 
face, forming a 5 by 5 peg grid. Each peg is identified with a letter of the alphabet molded 
next to it. Both the horizontal and vertical peg columns are labeled with molded numbers 
from 1 to 5, intended for use to show coordinate axes. The rubber bands are placed around 
the pegs to form different geometric shapes. Sample 5 in NY F83529, has an additional 12 
pegs on its reverse side that may be used to form acircle, 4 pegs to form a square around the 
circle, and a peg in the middle of the circle. The pegs in the circular array are spaced at 30 
degree intervals. 

In NY rulings F83529 and F83541, the geoboards were classified under heading 9023, 
HTSUS, which provides for “[iJnstruments, apparatus and models, designed for demon- 
strational purposes (for example, in education or exhibitions), unsuitable for other uses, 
and parts and accessories thereof|.]” 

Issue: 

Whether the plastic polystyrene geoboard is classifiable under heading 9023, HTSUS, as 
“liJnstruments, apparatus and models, designed for demonstrational purposes (for exam- 
ple, in education or exhibitions), unsuitable for other uses, and parts and accessories there- 
of[,]” or pursuant to another heading under the HTSUS. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, goods are 
to be classified according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 98-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

The HTSUS provisions under consideration are as follows: 

3920 Other plates, sheets, film, foil and strip, of plastics, non-cellular and not 
reinforced, laminated, supported or similarly combined with other ma- 
terials. 

3920.10.00 Of polymers of ethylene 

3920.30.00 Of polymers of styrene 

* * * * * * «K 

3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 

3926.10.00 Office or school supplies 


~ a * * > x * 


9017 Drawing, marking-out or mathematical calculating instruments (for 
example, drafting machines, pantographs, protractors, drawing sets, 
slide rules, disc calculators); instruments for measuring length, for use 
in the hand (for example, measuring rods and tapes, micrometers, cali- 
pers), not specified or included elsewhere in this chapter; parts and ac- 
cessories thereof: 
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9017.80 Other instruments 
* a oa * * * ¥ 


9023 Instruments, apparatus and models, designed for demonstrational pur- 
poses (for example, in education or exhibitions), unsuitable for other 
uses, and parts and accessories thereof * * *: 


* * * * x * * 


Note 2(r), Chapter 39, HTSUS, states that the chapter does not cover: “[a]rticles of chap- 
ter 90 (for example, optical elements, spectacle frames, drawing instruments)[.]” There- 
fore, if the “geoboards” are goods classifiable under heading 9023, they cannot be 
classifiable under headings 3920 or 3926, HTSUS. 

The ENs to heading 9023, provide a list of eleven examples of instruments, apparatus 
and models designed for demonstrational purposes. All of the examples provided are com- 
plex and sophisticated articles, including “(1) [s]pecial demonstrational machines or ap- 
pliances * * *, (3) [t]raining dummies, constituting an inflatable life-size model of the 
human body with artificial respiratory parts reproducing those of a human being, (6) 
[mJodels, etc., for artillery training, used in training courses held indoors, and (11) [mlili- 
tary tank simulators which are used for the training * * * of tank drivers.” 

“Geoboards” are used as instructional aids to teach mathematical and geometry con- 
cepts. Although geometry is a facet of mathematics, and mathematical principles are often 
complex, neither the single-sided geoboard, nor its double-sided version, rise to the level of 
complexity or sophistication exhibited by the examples provided in the ENs to heading 
9023. While examples of models are provided in the ENs, the term “model” is not defined in 
the section or chapter notes or in the ENs for heading 9023. 

In the absence of a contrary legislative intent, tariff terms that are not defined in an 
HTSUS section or chapter note, or clearly described in an EN, are construed in accordance 
with their common and commercial meanings, which are presumed to be the same. Nippon 
Kogasku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Dictionaries, scien- 
tific authorities and other reliable lexicographic sources are often consulted; and, where 
the term under consideration is technical in nature, appropriate technical sources of infor- 
mation should be consulted. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 
1268 (1982). 

In this case, a typical definition of the term “model” is “a small copy or imitation of an 
existing object, as a ship, building, etc., made to scale;” “a preliminary representation of 
something, serving as the plan from which the final, usually larger, object is to be 
constructed;” or “a hypothetical description, often based on an analogy, used in analyzing 
or explaining something * * *.” (Webster’s New World Dictionary, 3" College Ed., 1988, p. 
871.) These definitions support the proposition that a “model” involves an intricate struc- 
ture, or is a representation of a complex hypothetical or other difficult concept otherwise 
too complex to understand by mere explanation, analogy, or simple analysis. Showing two- 
dimensional shapes by hooking rubber bands to a series of small plastic pegs, on a square of 
plastic is not a complicated task, an intricate imitation, or a sophisticated procedure. The 
presentation of simple geometric shapes on the subject geoboard is fleeting and non-perma- 
nent at best. 

In NY F83529, Customs determined that a geoboard may be used to demonstrate, “pe- 
rimeter, area, radius, and diameter,” “congruence and symetry.” However, these are not 
sophisticated concepts. Further, radius and diameter may only be measured on the dual 
peg-sided models. On the single peg-sided geoboard, no circle of pegs is available on the re- 
verse side, thus, radius, circumference, and diameter may not be measured where no circle 
can be formed. Moreover, representations of geometric forms and discussions of “perime- 
ter, area, radius, and diameter,” may only easily be performed in relative terms (e.g., in 
terms of the number of pegs’ distance around a figure). Using a tape measure or ruler, it is 
difficult to determine linear measurements from peg to peg, because the pegs are round. 
Thus, even once a decision is made as to whether one should measure from the forward or 
back edge of one peg to the next, or from the midpoint of a peg head to the midpoint of anoth- 
er, the distances measured are non-uniform, in fractions of inches, and are not easily added 
together. The determination of perimeter and area measurements therefore, are particu- 
larly difficult to ascertain. The demonstration of geometric shapes may be more easily 
shown and measured on a chalkboard or on individual sheets of graph paper. 

The geoboards without the rubber bands are further limited in use as a model or demon- 
strator apparatus. A student armed with a simple sheet of graph paper and a pencil has a 
more enduring and accurate method for forming and measuring geometric shapes. The 
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geometric forms created using rubber bands hooked around geoboard pegs also appear less 
sophisticated (only two-dimensional), and are less permanent, than a collection of individ- 
ual plastic geometric shapes used for the same purposes. 

Geoboards are advertised on commercial and non-commercial math study websites on 
the Internet. In some cases, parents and teachers are urged to construct their own geo- 
boards for use at home, or in the classroom, reflecting the simplicity of the geoboard’s con- 
cept and construction. These articles are not limited in their use as a teacher’s 
instructional aid solely suitable on an overhead projector in the classroom, but may be used 
at home, as a supplementary study aid. 

With respect to the potential applicability of heading 3920, HTSUS, Note 10, Chapter 39, 
states that, “[iJn headings 3920 and 3921, the expression “plates, sheets, film, foil and 
strip” applies only to plates, sheets, film, foil and strip (other than those of Chapter 54) and 
to blocks of regular geometric shape, whether or not printed or otherwise surface-worked, 
uncut or cut into rectangles (including squares) but not further worked (even if when so 
cut they become articles ready for use).” Sample 4 in NY F83529 has a further raised edge 
in addition to the pegs on one side. Sample 5, in the same ruling, has pegs on both sides. 
Although the geoboards are square or rectangular in silhouette, they are not flat, or uni- 
formly rectangular or square in their entirety, or in block form. 

The ENs to heading 3920, HTSUS, in pertinent part state, “[a]ecording to Note 10 to this 
Chapter, the expression “plates, sheets, film, foil and strip” applies only to plates, sheets, 
film, foil and strip and to blocks of regular geometric shape, whether or not printed or 
otherwise surface-worked (for example, polished, embossed, coloured, merely curved or 
corrugated), uncut or cut into rectangles (including squares) but not further worked (even 
if when so cut they become articles ready for use, for example, tablecloths). The edging and 
pegs that appear on the geoboards may be added during the molding process, but they do 
change, and are meant to fundamentally change the very nature of the geoboard. Although 
“[p]lates, sheets, etc., whether or not surface-worked (including squares and other rectan- 
gles cut therefrom), with ground edges, drilled, milled, hemmed, twisted, framed or other- 
wise worked or cut into shapes other than rectangular (including square) are generally 
classified as articles of headings 39.18, 39.19 or 39.22 to 39.26[,]” (EN 39.20, p. 619), 
these articles may not qualify as being “further worked,” but do not retain their essentially 
flat shape and are thus, classifiable under heading 3926, HTSUS. 

The ENs to heading 3926, HTSUS, emphasize in pertinent part, that heading 3926 only 
covers “articles, not elsewhere specified or included, of plastics (as defined in Note 1 to the 
Chapter [39]) or of other materials of headings 39.01 to 39.14.” Insofar as geoboards are not 
provided for under headings 9023 or 3920, HTSUS, they are classifiable under the more 
general “basket provision” of heading 3926, HTSUS, as “[o]ther articles of plastics * * *.” 

In NY F83529, the subject geoboards were individually the subject of a tariff ruling re- 
quest, and thus, each article was separately classified. However, in NY F83541, the tariff 
ruling request was for a “student manipulative kit” that includes a geoboard. Customs 
found that the “student manipulative kit,” and its several components, were classifiable 
under heading 9017, HTSUS, pursuant to an “essential character” analysis at GRI 3(b). 
Customs further concluded that per Explanatory Note II to GRI 3, the geoboards were not 
classifiable under heading 9017, HTSUS, insofar as the terms of heading 9023, HTSUS, 
“otherwise require[d].” However, we have now determined that none of the geoboards 
demonstrate the degree of sophistication reflected by the models, appliances, or apparatus 
described in the ENs to heading 9023, HTSUS. 

The comment received in response to the proposed modification of NY F83529 and NY 
F83541, (Proposed Modification of Ruling Letters and Revocation of Treatment Relating 
to Tariff Classification of Certain Mathematical Teaching Aids, CUSTOMS BULLETIN, pub- 
lished June 6, 2001, Volume 35, Number 23) argued that a geoboard was: (1) an apparatus 
designed for educational demonstrational purposes; (2) unsuitable for any other use, other 
than as an educational demonstrational aid; and (3) reflective of the level of complexity and 
sophistication provided by at least one specific example, “Newton’s Disc,” described in EN 
9023 (1). The first two points of the comment are addressed above (see discussion of “geo- 
boards as instructional aid”). We note that although the asserted purpose of the geoboard is 
“demonstrational,” it is clear that not every article or apparatus, whether or not it may be 
demonstrational of a rudimentary geometric or mathematical concept, constitutes an “in- 
strument, apparatus, and model” as provided for in heading 9023, HTSUS, or is unsuitable 
for any other use than in a school instructional setting. The ENs to heading 9023, HTSUS, 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 31, AUGUST 1, 2001 


state that the heading excludes: “(a) printed plans, diagrams, illustrations, etc., even if de- 
signed for use in teaching, advertising, etc.” 

The “Newton Disc” the commenter compares to the subject geoboards, is referred to in 
EN 9023 (1). A Newton Disc describes a part of a mechanical demonstrational apparatus 
used by Sir Isaac Newton to demonstrate the recomposition of white light from the colors of 
the spectrum. Newton’s apparatus was based upon scientific theory and mathematic com- 
putations, far more complex that those used in placing rubber bands on the pegs of a geo- 
board. Inter alia, that the recomposition of white light from the spectral colors is only 
possible with the persistence of vision, i.e., that the image of a color produced on the retina 
may only be retained for a fraction of a second. Thus, if the disc is rotated fast enough, the 
image of one color is still present on the retina when the image of the next color is formed. 
Therefore, when the brain sums up and blends together, the rapidly changing colored imag- 
es on the retina, the effect of a white image is produced. However, the disc must be divided 
into 7 precisely measured segments, and the segments must be colored in a specific se- 
quence in a clockwise direction. The colors on Newton’s disc must be permanently affixed 
in order for it to function properly. The geometric shapes formed with rubber bands on a 
geoboard are not permanent, are two dimensional, and fail to demonstrate any sophisti- 
cated, scientific, or visual phenomenon that couldn’t be easily demonstrated on a chalk 
board or with paper and pencil. The fact that the pegs are located at incongruently mea- 
sured distances makes it difficult for students to use them for their central purpose, for 
measuring perimeters. 

While Newton’s color disc is also a convenient way to summarize the additive mixing 
properties of colors, the colors must be placed on the circle in order of the wavelengths of 
the corresponding spectral colors. The permanent and structured placement of the colors 
on a disc is a carefully calculated process wherein the properties of color distinguishable to 
the human eye, including hue, saturation, and brightness must be considered. Further, 
while the placement of most colored objects gives off a range of wavelengths that might af- 
fect color, the characterization of color is much more than a limited statement of wave- 
length. Therefore Newton’s color disc is more complex than the two dimensional 
placement of rubber bands on a geoboard used to diagram geometric shapes. 

Moreover, the language of EN 9023(1) provides for “[s]pecial demonstrational machines 
or appliances[,]” not just parts. EN 9023(1) provides examples, “such as the Wimshurst 
machine (for experiments with electricity), the Atwood machine (for demonstrating the 
law of gravity), Magdeburg hemispheres (for demonstrating the effects of atmospheric 
pressure), the ‘s Gravesande ring (for demonstrating thermal expansion), Newton’s disc 
(for demonstrating the colour composition of white light).” Thus, EN 9023(1) refers to spe- 
cial machines or appliances, as functional, demonstrational apparatus, not merely an indi- 
vidual part of such an apparatus, unless as in the case of Newton’s disc, the intended part is 
a functional part of ademonstrational configuration or apparatus used for demonstrating a 
complex theory or principle. A number of examples available on the Internet demonstrate 
what the commenter’s Newton disc instructions confirm, that the disc will work only if it is 
spun at a sufficient speed. Thus, the Newton disc is generally part of an entire apparatus 
inclusive of a motor or system of pulleys that enable the disc to be spun rapidly enough to 
achieve the desired result described in EN 9023(1), “for demonstrating the colour composi- 
tion of white light.” The geoboard, even with geobands, does not rise to the level and com- 
plexity of design of an authentic Newton’s disc. 

Thus, itis significant that the printed instructions accompanying the commenter’s color 
disc state, in bold lettering: “Materials Needed, [but] Not Included: 1 Power Supply(,] 
1 Standard Rotor Spindle [,] 1 pencil[,]” and recognize that a spindle must be attached toa 
motor, the color disc placed on the spindle, the motor connected to the power supply or 
pulley system and the power turned on, to achieve the requisite speed necessary for the 
recomposition of the white color. Although the commenter suggests that the disc may be 
placed on a pencil inserted through the center hole, and spun with the yellow cap placed on 
the pencil point, the desired transformation from multiple colors to white was not achieved 
when this was repeatedly tried. 

Further, a Newton color disc’s sophistication appears to be reflected in its general pric- 
ing: one is sold for approximately $16.00, (item#65601), while a one-sided geoboard may be 
purchased for less than $4.00, and even a two-sided geoboard is available at half the disc’s 
price, at approximately $8.00. 

We find that geoboards are individually classifiable under heading 3926, HTSUS, which 
provides for “[o]ther articles of plastics[.]” Insofar as the geoboard in NY F83541 is acom- 
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ponent of a “student manipulative kit,” the GRI 3(b) “essential character analysis” must 
be applied. In NY F83541, Customs found that the “essential character” of the kit was de- 
termined by the following articles: the “60 inch—150 centimeter flexible tape measure, the 
plastic protractor, and the combination 4 inch—11 centimeter plastic ruler-protractor. 
Thus, the “student manipulative kit” and its components were classifiable under heading 
9017, HTSUS, which provides for” * * * instruments for measuring length, for use in the 
hand[.]” Used for representation of comparative dimensions of geometric shapes and mea- 
suring their perimeter, area, radius, and diameter, geoboards are used as a type of an educa- 
tional measuring aid. Inciusion of a geoboard, individually classifiable in subheading 
3926.10.00, HTSUS, in the “student manipulative kit,” does not alter the “essential char- 
acter” of the kit, but rather serves to further its “essential character.” Thus, at GRI 3(b), 
the “student manipulative kit” in NY F83541, inclusive of a geoboard and its rubber bands, 
remains classifiable at subheading 9017.80.00, HTSUS, which provides for, “instruments 
for measuring length, for use in the hand * * *: Other instruments[.]” 

Holding: 

Under the authority of GRI 1, HTSUS, applied to the subheading level by GRI 6, HTSUS, 
the geoboards in NY F83529 are classifiable under subheading 3926.10.00, HTSUS, as an 
“{o]ther articles of plastics and articles of other materials of headings 3901 to 3914: Office 
or school supplies[.]” In NY F83541, the geoboard, which is one part of a “student manipu- 
lative kit,” is no longer excluded from the “essential character analysis” at GRI 3(b), and is 
therefore classifiable under subheading 9017.80.00, HTSUS, which provides for “[d]raw- 
ing, marking-out or mathematical calculating instruments (for example, drafting ma- 
chines, pantographs, protractors, drawing sets, slide rules, disc calculators); instruments 
for measuring length, for use in the hand (for example, measuring rods and tapes, microm- 
eters, calipers), not specified or included elsewhere in this chapter; parts and accessories 
thereof: Other instruments[.]” 


Effect on Other Rulings: 


NY F83529, dated March 24, 2000, and NY F83541, dated March 29, 2000, are hereby 
modified with respect to the classification of “geoboards” as set forth herein. The classifi- 


cation of the other articles is not affected by this ruling. In accordance with 19 U.S.C. 
1625(c) this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF HIKING SHOES 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and revocation of treatment relating to the classification of hik- 
ing shoes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter relating to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), of hiking shoes. Similarly, Customs pro- 
poses to revoke any treatment previously accorded by it to substantially 
identical merchandise that is contrary to the position set forth in this 
notice. Comments are invited on the correctness of the intended ac- 
tions. 


DATE: Comments must be received on or before August 31, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 


1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch: (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
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of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling relating to 
the tariff classification of hiking shoes. Although in this notice Customs 
is specifically referring to the modification of New York Ruling Letter 
(NY) G80670, dated September 12, 2000; this notice covers any rulings 
on this merchandise which may exist but have not been specifically 
identified that are contrary to the position set forth in this notice. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise that is contrary to the position set forth in this 
notice. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying aruling ofa third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUSA. Any person involved with substantially identical mer- 
chandise should advise Customs during this notice period. An import- 
er’s failure to advise Customs of substantially identical merchandise or 
of a specific ruling not identified in this notice that is contrary to the 
position set forth in this notice, may raise issues of reasonable care on 
the part of the importer or their agents for importations of merchandise 
subsequent to the effective date of the final decision on this notice. 

In NY G80670, Customs classified a below the ankle hiking shoe, un- 
der subheading 6404.11.90, HTSUSA, which provides, in pertinent 
part, Sports footwear; tennis shoes, basketball shoes, gym shoes, train- 
ing shoes and the like. NY G80670 is set forth as “Attachment A” to this 
document. Based on our analysis of the scope of the terms of subheading 
6404.11, HTSUSA, the Legal Notes, and the Explanatory Notes, hiking 
shoes of the type discussed herein, are classifiable as other footwear un- 
der subheading 6404.19.90, which provides for, among other things, 
“Footwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of textile materials: Footwear with outer soles of 
rubber or plastics: Other: Other: Valued over $12/pair.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
G80670 and any other ruling not specifically identified, that is contrary 
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to the position set forth in this notice, to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in proposed HQ 
964625, which is set forth as “Attachment B” to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions that are contrary to the position set forth in this notice. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: July 13, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 12, 2000. 


CLA-2-64:RR:NC:TP:347 G80670 
Category: Classification 


Tariff No. 6404.11.90 
MR. WILLIAM J. MALONEY 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: The tariff classification of textile footwear from China. 


DEAR Mr. MALONEY: 

In your letter dated August 17, 2000, written on behalf of your client, Deckers Outdoor 
Corporation, you requested a tariff classification ruling. 

You have submitted samples of what you state are hiking shoes, style names “Quest” in 
the man’s version and “Cassile” in the woman’s version, made up of mostly textile uppers 
and rubber outer soles. You state the shoes possess a foxing-like band since the soles over- 
lap the uppers to a significant extent over virtually the entire perimeter of the upper. Both 
shoes are valued over $ 12.00 per pair. 

Your inquiry concerns whether or not this type of shoe is considered “tennis shoes, bas- 
ketball shoes, gym shoes, training shoes and the like” as defined in Additional U.S. Note 2, 
Chapter 64, Harmonized Tariff Schedule of the United States (HTS). You state that these 
shoes are not like athletic footwear and should be classified as hiking shoes. 

You state that, although bearing a limited resemblance to certain types of athletic foot- 
wear, the subject footwear’s outer sole is significantly heavier and stiffer than would be 
found on athletic footwear. You state the shoes are designed for hiking and are not designed 
to be used for running or other athletic contests involving fast footwork. You also state that 
the footwear incorporates a molded nylon heel cup or stabilizer which will protect the foot 
during hiking activity, also the relatively heavy and stiff sole incorporates a deep lug pat- 
tern for added traction. 

Additional U.S. Note 2, Chapter 64 (HTS), defines the term “tennis shoes, basketball 
shoes, gym shoes, training shoes and the like” as athletic footwear other than sports foot- 
wear (as defined in subheading note 1 to Chapter 64 (HTS)), whether or not principally 
used for such athletic games or purposes. 
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In HQ 953882 dated September 24, 1993, Customs rejected the contention that certain 
hiking boots are classifiable as athletic footwear, citing certain conspicuous differences be- 
tween hiking boots and athletic footwear and the like. Specifically, the hikers featured: 


1. a “heel” stabilizer on the “in” side of the foot which extends past the mid point of 
the shoe; 

2. Stitched and cemented on, molded rubber [*3] heel and toe bumpers; 

3. Outersoles which are considerably heavier and stiffer (although substantially 
less so than the usual hiker) and which have a quite different design and spacing for 
the “studs”; and 

4. Uppers which cover the ankle. 


In HQ 955224 dated March 25, 1994, Customs agreed that certain off-road protective 
footwear qualified as “athletic footwear.” Among the reasons presented supporting classi- 
fication as “athletic footwear” was: 


1. The footwear is constructed along the same general lines as athletic footwear. The 
only real difference is the outersole which is somewhat heavier than some, but not all, 
jogging shoes. It is no less flexible. 

2. The footwear is light; it is not heavier than athletic footwear. It is consistent with 
the weight of athletic footwear. 

3. The footwear is designed for use in activities which require fast footwork and ex- 
tensive running. 


Aside from the physical appearance, the identification of basketball shoes, tennis shoes, 
(i.e. court shoes), gym shoes and training shoes is generally dependent upon (but not limit- 
ed to), the presence of certain construction features incorporated into the shoes. These fea- 
tures include special arch [*4] supports, shock absorbers, lateral stabilizers and special 
traction soles, features that are evident in the “Quest” and “Cassile” shoes. The only char- 
acteristics consistently evident in the cited rulings which differentiate “athletic” from oth- 
er types of footwear in addition to materials and appearance, is the weight of the shoes and 
the flexibility of the outer soles enabling the wearer to participate in activities requiring 
fast footwork and running. Styles “Quest” and “Cassile” are certainly lightweight and flex- 
ible enough to be used in athletic activities, whether or not they are principally used for 
such athletic games or purposes. They are constructed along the same general lines as ath- 
letic shoes, secured by a lace-tie closure and rubber/plastic outer soles which overlap the 
upper and forms a foxing-like band similar to those found on many athletic shoes. This type 
of sole provides the necessary traction and stability to participate competitively in athletic 
endeavors. These shoes are not unusual for wear while participating in athletic activities. 
In addition, the literature provided emphasizes the shoe’s dependable long wear and de- 
scribes them as being lightweight. 

The applicable [*5] subheading for styles “Quest” and “Cassile” will be 6404.11.90, Har- 
monized Tariff Schedule of the United States (HTS), which provides for footwear with out- 
er soles of rubber or plastics and uppers of textile materials, which are athletic, having a 
foxing or foxing-like band applied or molded at the sole and overlapping the upper, valued 
over $ 12.00 per pair. The rate of duty will be 20% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Richard Foley at 212-637-7089. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 31, AUGUST 1, 2001 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 964625 JFS 
Category: Classification 
Tariff No. 6404.19.90 
Mk. WILLIAM J. MALONEY 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Modification of NY G80670; Below the Ankle Hiking Shoe; Not Athletic Footwear; 
T.D. 92-32. 


DEAR MR. MALONEY: 

This letter is in response to your request dated October 2, 2000, for reconsideration of 
New York Ruling letter (NY) G80670, dated September 12, 2000, filed on behalf of your cli- 
ent Deckers Outdoor Corporation. The request concerned the classification under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), of two styles, Quest 
and Casille, of outdoor footwear. Two samples of the Quest and one sample of the Casille 
were submitted for consideration. 

Attending aconference with Headquarters personnel on May 14, 2001, were yourself and 
Mr. Barry McGeough. Mr. McGeough is an employee of Deckers, and is an expert in the 
design and production of the Quest and the Casille. In addition to the in-person conference, 
a telephone conference was held on June 28, 2001. Participating in the telephone confer- 
ence were yourself and Mr. McGeough. During the conference, it was determined that the 
style Cassile had undergone several design changes since your request was filed, and that 
the version of the Casille that was considered in NY G80670, was no longer being imported. 
In aletter dated June 29, 2001, you confirmed that the request to reconsider the style Cas- 
sile was abandoned. 

After review of NY G80670, it has been determined that the classification of the style 
Quest in subheading 6404.11.90, HTSUSA, was incorrect. For the reasons that follow, this 
ruling modifies NY G80670. 


Facts: 


The Quest is produced for both women and men. It is alow top, below the ankle shoe. The 
upper is composed of textile material with overlays that are composed of leather covered 
with a textile material. The textile material is designed to resist abrasion and is waterproof. 
The uppers are formed on a last similar to the kind used by Vasque to manufacture hiking 
boots. The Quest has a hard rubber toe guard over the top of a soft plastic/rubber toe pro- 
tector that wraps around the front of the shoe. It has a hard plastic heel counter to which a 
hard plastic loop is attached enabling the shoe to be clipped to a backpack. 

The outer sole of the Quest is constructed of high abrasion rubber. This rubber is a hard 
material that is designed to resist wear. The outer sole has lugs 5-6 millimeters in depth, 
arranged in a pattern similar to that of a traditional hiking boot. Between the forefoot and 
the heel portions of the outer sole at the arch of the foot, there is a hard thermoplastic ure- 
thane material. This material extends between the outer and inner soles into the forefront 
of the shoe and into the heel. This material is a shank that stiffens the sole and protects the 
foot. 

The shoe is secured to the foot by a system called the Teva Wraptor™ strapping system 
that is designed to hold the foot securely within the shoe. This system is designed to pre- 
vent the foot from sliding forward in the shoe on downhill surfaces. The Wraptor™ system 
consists of a strap that is 7/8" of an inch wide that passes under the foot between the out- 
sole and the midsole through a channel in the thermoplastic urethane shank. It crosses 
over the instep of the foot and is integrated into the lacing system. The result is that when 
the laces of the shoe are pulled tight, the shoe is pulled snugly to the foot from the bottom, 
as well as the top and the sides. 

The midsole is composed of dual density ethyl vinyl acetate (EVA) that absorbs shock. 
The shoe has a “Shoc Pad” in the heel that is composed of absorbent rubber. Both of the 
samples are a size 9. One sample weighs 18.8 ounces, the other sample weighs 19.8 ounces. 
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The Quest is marketed and distributed to retailers that target outdoor activities such as 
hiking and camping. The shoe is not sold at traditional athletic footwear retailers. 


Issue 


Whether the below the ankle footwear under consideration is classifiable under sub- 
heading 6404.11.90, HTSUSA, as tennis shoes, basketball shoes, gym shoes, training shoes 
and the like. 


Law And Analysis 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System, Explanatory Notes 
(ENs), represent the official interpretation of the Harmonized System at the international 
level (for the 4 digit headings and the 6 digit subheadings) and facilitate classification un- 
der the HTSUSA by offering guidance in understanding the scope of the headings and GRI. 
The Explanatory Notes, although not dispositive or legally binding, provide a commentary 
on the scope of each heading of the HTSUS, and are generally indicative of the proper inter- 
pretation of these headings. 

In NY G80670, Customs ruled that the Quest was classifiable under subheading 
6404.11.90, HTSUSA, which provides for: 


Footwear with outer soles of rubber, plastics, leather or composition leather and up- 
pers of textile materials: 


Footwear with outer soles of rubber or plastics: 
Sports footwear; tennis shoes, basketball shoes, gym shoes, training shoes 
and the like: 
Other: 
Valued over $12/pair 


The Quest, with its below the ankle upper, may appear to be similar to the “athletic” 
shoes enumerated above. However, its substantial construction gives it many of the same 
features present in a hiking boot. Because hiking boots are not provided for in the Tariff 
and are classified based upon their constituent materials, it is first necessary to determine 
if the Quest is classifiable under subheading 6404.11, HTSUSA. 

In Treasury Decision (T.D.) 92-32 (16 Cust. Bull. & Dec. No.16 at 4), Customs responded 
to the claim of importers that hiking/backpacking boots are “like” athletic footwear and are 
therefore classifiable under subheading 6404.11, HTSUSA. Customs rejected this claim, 
stating: 


In this instance the hiking/backpacking boot, although used in the sport of backpack- 
ing, fails to qualify as athletic footwear within subheading 6404.11 because it is not 
“like” tennis shoes, basketball shoes, gym shoes, and training shoes. Specifically, hik- 
ing boots are heavier than the listed exemplars of athletic footwear. This slows the 
wearer’s running speed substantially. All the exemplars are used in sports which re- 
quire fast footwork or extensive running. Additionally, the exemplars are not 
constructed so as to protect the foot against rough and rocky terrain as are hiking 
boots. For these reasons we conclude that the hiking/backpacking boot is not classifi- 
able under subheading 6404.11, as claimed. 


Emphasis added. Thus, it has been Customs position that in order for footwear to be classi- 
fied as athletic footwear under subheading 6404.11, HTSUSA, it must be constructed for 
an activity that requires fast footwork or extensive running. However, it is not necessary 
that the footwear be principally used for that activity.! 

In Headquarters Ruling Letter (HQ) 953882, dated September 24, 1993, an importer 
challenged Customs position that because hiking boots are not designed for fast footwork 


1 Additional U.S. Note 2 to Chapter 64, HTSUSA, provides: 


For the purposes of this chapter, the term “tennis shoes, basketball shoes, gym shoes, training shoes and the like” 
covers athletic footwear other than sports footwear (as defined in subheading note 1 above, whether or not princi- 
pally used for such athletic games or purposes. Emphasis added. 
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or extensive running, they are not athletic footwear. The importer argued that three styles 
of hiking boots were athletic footwear because: 


1. The hiking shoes in issue are no heavier than for example, the average pair of a 
corresponding size of basketball shoes. In fact, the literature of the GT Max and the GT 
Rugged specifically state that those styles are “[llightweight shoe[s] designed with an 
outsole ideal for mountain biking, short distance trail running, or day hiking with 
lightweight pack.” 

2. Customs contended that all the exemplars were used in sports requiring fast foot- 
work or extensive running. The sport of hiking requires fast footwork and/or run- 
ning—for example, to cross a hazardous path, to leap across a gap or over a barrier, or 
to escape the elements or potential danger. Further, the active hiker/backpacker will 
incorporate sporadic jogging like running (frequently between one-quarter to one half 
mile intervals) into their day-long hikes. 

3. If footwear had to be used in a sport requiring extensive running or fast footwear, 
in order to fall within the purview of “like” footwear under subheading 6404.11, 
HTSUS, then footwear such as aerobic shoes would be excluded from that provision. 
However, the sporting goods industry in the United States clearly considered aerobic 
footwear and other footwear not requiring extensive running (e.g., walking shoes) to 
come within the footwear category known as athletic footwear 

4. The claim by Customs that the exemplars are not constructed so as to protect the 
foot against rough and rocky terrain is not correct. These shoes have characteristics 
such as carbon rubber outsoles, lugs on outer soles, EVA midsoles, heel counters, heel 
stabilizers, nylon mesh/leather uppers, removable sock liners, padded heel tabs, 
padded collars, padded tongues, lateral stabilizer straps, double toe foxings and adjust- 
able width lacings which protect the foot against rough and rocky terrain. 


Customs rejected the importer’s claim as to one of the boot styles outright. Customs con- 
cluded that the boot, with its distinct heel, over the ankle upper, very thick sole, and steel 
shank, did not belong in subheading 6404.11, HTSUSA. Applying its requirement that the 
shoes be designed for fast footwork or extensive running, Customs had more difficulty clas- 
sifying the other two styles of boots because, although they were distinct from athletic 
shoes, they were suitable for short distance trail running. Ultimately, Customs looked to 
the differences between the boots and athletic shoes to conclude that they were not classifi- 
able under subheading 6404.11.20, HTSUSA. Customs noted the following construction 
designs in reaching its conclusion. 


1. A “heel” stabilizer on the “in” side of the foot which extends past the mid point of 
the shoe; 

2. stitched and cemented on, molded rubber heel and toe bumpers; 

3. outersoles which are considerably heavier and stiffer (although substantially less 
so than the usual hiker) and which have a quite different design and spacing for the 
“studs;” and 

4. uppers which cover the ankle. 


In HQ 955224, dated March 25, 1994, Customs agreed with the protestant and ruled that 
a man’s over-the-ankle shoe was not a hiking boot. Customs found that the shoe was more 
“like” tennis, basketball, gym or training shoes and was classified in subheading 6404.11, 
HTSUSA. In support of his position, the protestant argued that: 


1. The footwear is constructed along the same general lines as athletic footwear. The 
only real difference is the outersole which is somewhat heavier than some, but not all, 
jogging shoes. It is no less flexible, however. Also, the upper material is waterproof. 
These differences are not significant and certainly do not preclude classification as 
athletic footwear. 

2. The footwear is lightweight; it is not heavier than athletic footwear. Its weight will 
be approximately 13 ounces (men’s size 9). This is consistent with the weight of athlet- 
ic footwear. Tennis shoes, basketball shoes, running shoes and cross-training shoes 
have weights in this range. 

3. The subject footwear is designed for use in activities which require fast footwork 
and extensive running, specifically scrambling and trial running, although it will be 
useful in other sports such as mountain biking, hiking and light backpacking. 

4. The subject footwear does not exhibit three of the four characteristics cited in 
HRL 953882 as “conspicuous differences from training shoes.” The subject footwear 
does not have a heel stabilizer which extends past the mid-point of the shoe. The sub- 
ject footwear does not have stitched-on and cemented-on rubber heel and toe bumpers. 
The outersoles of the subject footwear are not considerably heavier or stiffer than 
those typical of training shoes. 
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5. The subject footwear does exhibit the fourth criteria, uppers which extend above 
the ankle. This is not a significant difference from athletic footwear. It is a fact that 
aerobic, crosstraining, basketball and tennis shoes are sold in models which cover the 
ankle. Accordingly, the fact that the subject footwear has uppers which cover the ankle 
does not disqualify it from classification as athletic footwear since many exemplars of 
athletic footwear have uppers which cover the ankle. 


Customs agreed that the footwear, although possessing some features of a hiking boot, was 
not a hiking boot. Customs concluded that the footwear was similar enough to tennis, bas- 
ketball, gym or training shoes, to be included as “like” them. 

The features looked at by Customs when determining if footwear is athletic footwear 
classifiable under subheading 6404.11, HTSUSA, are those that affect whether the shoe is 
suitable for fast footwork or extensive running. A common feature present in hiking boots 
is outer soles that are too heavy and stiff for fast footwork or extensive running. In con- 
trast, athletic footwear have soles that are flexible, lightweight, generally designed for 
traction on smooth surfaces, and are made of softer rubber. The outer soles of the Quest (1) 
are stiff, (2) are constructed of hard durable rubber, (3) have deep lug patterns designed for 
trail use, (4) have a distinctive heel and (5) are heavy. Additionally, they have a stiff hard 
plastic shank that adds to the stiffness of the outer soles. These features, while good for 
hiking on trails, make the Quest unsuitable for fast footwork and extensive running. 

Counsel submitted marketing materials and independent reviews demonstrating that 
the Quest is not designed for activities requiring fast footwork or extensive running. The 
marketing materials reveal that the Quest is sold at retailers specializing in hiking and 
camping goods as opposed to athletic footwear retailers. Counsel also submitted reviews 
from two independent sources that show that the Quest is not suitable for “fast footwork.” 
One review appeared in the 12" Annual Gear Guide, dated March 2001, and published by 
Backpacker magazine. An editor for the magazine who tested the shoe stated: 


Built like a tank without the weight, these aren’t the most nimble light hikers or the 
easiest to get your foot into, but they sure can handle rocky trails. They offer good trac- 
tion and great foot control from the crossover stabilizer straps. 


The other reviewer, Outdoor Life Network Television, produced a segment on “light hik- 
ers.” The Quest, along with two other shoes, was selected for testing and comparison. 
Three different persons tested the Quest and each had a different opinion of the shoe. The 
first person found the Quest to be stable. The second found it to have good support, that it 
was stable, not nimble, and advised that one should not expect to take it trail running. The 
third reviewer found that the Quest is overdesigned and uncomfortable. 

The common thread among all of the reviews is that the Quest is a stable solid shoe. It 
appears, however, that the stability of the shoe is at the sacrifice of nimbleness and low 
weight. Based on the independent reviews, the Quest’s outer soles are too heavy, hard, in- 
flexible and cumbersome to allow the wearer to engage in any kind of fast footwork or ex- 
tensive running. 

One factor that is present in traditional hiking boots that is not present in the Quest, is 
an upper that covers the ankle. Over the ankle uppers provide ankle support and protect 
the ankle from sticks and rocks, which are desirable features when hiking. While the Quest 
may not have the same ankle support as a traditional hiking boot, the substantial construc- 
tion of the sole provides sufficient support. Moreover, the Teva Wraptor™ strapping sys- 
tem, which is designed to prevent the foot from sliding forward in the shoe on downhill 
surfaces, provides additional stability which helps compensate for its lack of an over the 
ankle upper. Although the ankle may be exposed, the Quest is more similar to a hiking boot 
than to tennis, basketball, gym shoes, training shoes and the like. 

When determining whether footwear is athletic footwear under subheading 6404.11, 
HTSUSA, we look at various features including, but not limited to, overall appearance, ma- 
terials, construction of the upper and construction of the outer sole. The general appear- 
ance and many of the construction features present in the Quest are also present in athletic 
footwear. Notwithstanding these similarities, the weight and inflexibility of the Quest’s 
outer sole makes it more akin to non-athletic footwear. The Quest is classified under sub- 
heading 6404.19.90, HTSUSA. 


Holding: 


NY G80670 is modified. The below the ankle hiking shoe, referred to as the Quest, is clas- 
sified under subheading 6404.19.90, HTSUSA, which provides for Footwear with outer 
soles of rubber, plastics, leather or composition leather and uppers of textile materials: 
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Footwear with outer soles of rubber or plastics: Other: Other: Valued over $12/pair. The 
general column one rate of duty is 9 percent ad valorem. 

The classification of the style Cassile in NY G80670 remains unchanged. However, be- 
cause the version of the style Cassile now being imported is different than the version con- 
sidered in NY G80670, it may no longer be classified under subheading 6404.11.90, 
HTSUSA. A copy of both this ruling letter and NY G80670 should be provided with the 
entry documents filed at the time this merchandise is imported. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF REARVIEW 
MIRROR ADJUSTMENT SWITCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of rearview mirror adjustment switch. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking aruling relating to the tariff classification 
of a rearview mirror adjustment switch, and any treatment Customs 
has previously accorded to substantially identical transactions. Notice 
of the proposed revocation was published on May 30, 2001, in the Cus- 
TOMS BULLETIN. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after Octo- 
ber 1, 2001. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
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obligation on Customs to provide the public with improved information 

concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on May 30, 
2001, in the CUSTOMS BULLETIN, Volume 35, Number 22, proposing to 
revoke NY F86124, dated May 10, 2000, which classified a rearview mir- 
ror adjustment switch for motor vehicles as other switches, in subhead- 
ing 8536.50.90, Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in response to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 19380 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F86124 to 
reflect the proper classification of the rearview mirror adjustment 
switch in subheading 8537.10.90, HTSUS, as other bases, equipped 
with two or more apparatus of heading 8536 or 8537, pursuant to the 
analysis in HQ 964559, which is set forth as the Attachment to this do- 
cument. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment it previously accorded to substantially identical 
transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 16, 2001, 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 16, 2001. 


CLA-2 RR:CR:GC 964559 JAS 
Category: Classification 
Tariff No. 8537.10.90 
MR. ROBERT J. RESETAR 
PORSCHE CARS NORTH AMERICA, INC. 
980 Hammond Drive, Suite 1000 
Atlanta, GA 30328 


Re: NY F86124 Revoked; Rearview Mirror Adjustment Switch. 


DEAR Mk. RESETAR: 

In NY F86124, which the Director of Customs National Commodity Specialist Division, 
New York, issued to you on May 10, 2000, arearview mirror adjustment switch was held to 
be classifiable in subheading 8536.50.90, Harmonized Tariff Schedule of the United States 
(HTSUS), as electrical apparatus for switching or protecting electrical circuits for a volt- 
age not exceeding 1,000 V. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY F86124 was published on May 30, 2001, in the CUSTOMS BULLETIN, Vol- 
ume 35, Number 22. No comments were received in response to that notice. 


Facts: 


The article in NY F86124, the Rearview Mirror Adjustment Switch (the switch), identi- 
fied as part #996 613 241 00, consists of an oblong-shaped changeover rocker switch and a 
circular-shaped multidirectional toggle switch, both incorporated in a plastic housing with 
two elongated copper connectors and five elongated flat aluminum connectors protruding 
from the underside. The switch mounts on the interior of the driver’s side door directly 
opposite the side rearview mirror. The rocker switch directs electrical current to either the 
driver-side side mirror or the passenger-side mirror, while the toggle switch adjusts the 
mirror glass up, down, left or right. The switch contains no circuit boards or devices other 
than the connectors. 

The HTSUS provisions under consideration are as follows: 

8536 Electrical apparatus for switching or protecting electrical circuits or for 
making connections to or in electrical circuits * * * for a voltage not ex- 
ceeding 1,000 V: 

8536.50 Other switches: 

8536.50.90 Other 


* x * * * * * 


8537 * * * other bases, equipped with two or more apparatus of heading 8536 
or 8537, for electric control or the distribution of electricity * * *: 
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8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other 
* * * * * * * 
8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
Other parts and accessories of bodies (including cabs): 
8708.29 Other: 
8708.99.80 Other 


Issue: 


Whether the switch constitutes automotive parts or accessories of heading 8708 or elec- 
trical apparatus of Chapter 85. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
the ENs provide a commentary on the scope of each heading of the Harmonized System and 
are thus useful in ascertaining the classification of merchandise under the System. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989). 

In the ruling request that resulted in NY F86124, you recommended subheading 
8708.99.80, HTSUS, other parts and accessories of motor vehicles, for possible considera- 
tion. Section XVI, Note 1(1), HTSUS, excludes articles of Section XVII. Heading 8708, other 
parts and accessories of motor vehicles, is in Section XVII. But, Section XVII, Note 2(f), 
HTSUS, excludes from the expressions “parts” and “parts and accessories” electrical ma- 
chinery and equipment of Chapter 85. So, if the switch is a good of Chapter 85 it is excluded 
from heading 8708. 

The decision in NY F86124 was not based on, but is consistent with HQ 963621, issued to 
Porsche Cars North America, Inc., on August 31, 2000. That ruling, in part addressed the 
3-in-1 switch, a device mounted on the automobile’s steering column that incorporated 
three levers, each constituting a switch that controlled a separate and discrete automotive 
function. In classifying the 3-in-1 switch in subheading 8536.50.90, HTSUS, as other 
switches, we noted Customs position that heading 8536 covers not only individual appara- 
tus such as switches, relays or fuses, but also multiples of one such apparatus, that are 
principally used for switching or protecting or for making connections to or in electrical 
circuits. However, a subsequent ruling to you, HQ 964533, dated October 2, 2000, revoked 
HQ 963621, noting Universal Electronics, Inc. v. United States, (CAFC Slip Op. 96-1345, 
April 24, 1997). In that case, the U.S. Court of Appeals for the Federal Circuit affirmed a 
decision of the Court of International Trade (Slip Op. 96-48, March 7, 1996), in classifying 
hand-held remote controls for televisions and stereos as other bases, equipped with two or 
more apparatus of heading 8535 or 8536, for electric control or the distribution of electric- 
ity, in subheading 8537.10.00 (now 10.90), HTSUS. In that case, a user pushing a specified 
button or switch on the remote completes an electrical circuit. This sends voltage through 
a microcontroller in the remote to a microcontroller on the television or stereo which, in 
turn, sends the necessary amount of electricity to effect the channel change. The remote 
controls containing multiple switches were found to be apparatus for electric control or the 
distribution of electricity. HQ 964533 also found that the CAFC decision was in concert 
with previous Customs rulings, HQ 958711 and HQ 958708, both dated February 6, 1996, 
and with HQ 958451, dated February 8, 1996. These decisions classified switch assemblies, 
containing multiple switches in various configurations, used to connect circuits in tele- 
phones, computer keyboards, calculators, and children’s games in subheading 8537.10.90, 
HTSUS. 


Holding: 


Under the authority of GRI 1, the Rearview Mirror Adjustment Switch, part #996 613 
241 00, is provided for in heading 8537. It is classifiable in subheading 8537.10.90, HTSUS. 
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Effect on Other Rulings: 
NY F86124, dated May 10, 2000, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


WITHDRAWAL OF PROPOSED REVOCATION OF RULING 
LETTER AND TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF RAPID FORWARDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed revocation of ruling letter 
and treatment relating to tariff classification of rapid forwarders. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to revoke aruling relating to the tariff classifi- 
cation under the Harmonized Tariff Schedule of the United States 
(HTSUS), of the Rottne SMV Rapid Forwarder, and to revoke any treat- 
ment Customs has previously accorded to substantially identical trans- 
actions. Notice of the proposed revocation was published on February 
14, 2001, in the CUSTOMS BULLETIN, pursuant to section 625(c), Tariff 
Act of 1930 (19 U.S.C. 1625(c)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057). 


EFFECTIVE DATE: This notice of withdrawal is effective on the date 
of publication in the CUSTOMS BULLETIN. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), Customs published a notice in the CUSTOMS 
BULLETIN of February 14, 2001, Volume 35, Number 7, proposing to re- 
voke HQ 959625, dated February 3, 1998. This ruling classified certain 
models of the Rottne SMV Rapid Forwarder, consisting of either 
2-wheeled or 4-wheeled propelling or tractive bases to which are 
coupled bogie wagons or trailers, with permanently attached grapple 
cranes, as motor vehicles for the transport of goods, in subheadings 
8704.21.00, 8704.22.50 or 8704.23.00, HTSUS, as appropriate. Three 
comments were received in response to this notice, all favoring the pro- 
posed revocation. 
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Customs proposed to reclassify the propelling or tractive base as a 
tractor, in heading 8701, HTSUS, and the crane equipped bogie wagon 
or trailer as a self-loading or self-unloading trailer or semi-trailer for 
agricultural purposes. This was based on Customs belief that the trac- 
tive base was within the Chapter 87, Note 2, HTSUS, definition of the 
term “tractors” as avehicle constructed essentially for hauling or push- 
ing another vehicle, appliance or load. In such cases, Chapter 87, Note 2 
requires that tractors of heading 8701 and their bogie wagons be classi- 
fiable in their respective headings, even if presented together. Recently, 
however, evidence not previously available to us was discovered that in- 
dicates the Rottne propelling or tractive base does not haul the bogie 
wagon; rather, it supplies power to the bogie wagon. 

As there is no longer reason to believe that the Rottne tractive base 
meets the Chapter 87, Note 2 definition for “tractors,” the basis for re- 
voking H@ 959625 no longer exists. Accordingly, this notice advises in- 
terested parties that Customs is withdrawing the proposed revocation 
of HQ 959625. 

Dated: July 5, 2001. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TARIFF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF TWO STYLES OF ATHLETIC MEN’S 
WEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter and 
revocation of treatment relating to the tariff classification of two styles 
of athletic men’s wear. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking one ruling letter pertaining to the tariff classification of two 
styles of athletic men’s wear and revoking any treatment previously ac- 
corded by Customs to substantially identical merchandise. Notice ofthe 
proposed actions was published on June 6, 2001, in Vol. 35, No. 23 of the 
CUSTOMS BULLETIN. No Comments were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after October 1, 
2001 
~ . 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 927-2394. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letter (NY) F83 827, dated March 29, 2000, pertaining to 
the tariff classification of two styles of athletic men’s wear, and to re- 
voke any treatment accorded to substantially identical merchandise 
was published in the CUSTOMS BULLETIN, Vol. 35, No. 23, on June 6, 2001. 
No comments were received. As stated in the proposed notice, this deci- 
sion covers any rulings on this merchandise which may exist but have 
not been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the merchandise subject to 
this should have advised Customs during the comment period. 

In NY F83827, Customs determined that the two garments at issue 
did not possess at least three jacket features listed in the Guidelines for 
the Reporting of Imported Products in Various Textile and Apparel Cate- 
gories, CIE13/88 at 5-6 (Nov. 23, 1988). Customs classified the two gar- 
ments as shirts under heading 6205 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). Style 952494 is a men’s 
100% nylon pullover garment. It features long hemmed detachable 
sleeves without cuffs. The sleeves attach to the garment with snaps. The 
garment also has acrew neck, a partial frontal opening with a four snap 
closure, a pouch pocket at waist level, a curved hemmed bottom and a 
zippered mesh lined side vent. The fabric has an interior Teflon ™ coat- 
ing. The importer states that the garment is water-resistant. 

Style 257613 is a men’s 100% nylon pullover garment. The garment 
features long sleeves, elasticized cuffs, a crew neck, a partial frontal 
opening with button closure and an elasticized bottom with an adjust- 
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able drawstring. The garment fabric is coated with polyurethane. The 
importer states that the garment is water-resistant. 

However, we now find that even though the garments in question do 
not possess three of the jacket characteristics listed in the Guidelines, 
this case presents a unique situation in which we find that it would be 
“unreasonable” to classify the garments as anything other than jackets. 
Both garments are loose fitting and the nylon fabric is typical of that of 
windbreakers. In our opinion, the garments are clearly of the kind worn 
over other clothing for protection against the wind or light rain. More- 
over, the fact that style 952494 may be worn as a short sleeve garment 
does not exclude it from classification in heading 6201, HTSUS, as the 
sleeves contribute materially to the garment’s usefulness and it is un- 
likely that a consumer would purchase it solely as a short sleeve gar- 
ment. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical merchan- 
dise. This treatment may, among other reasons, be the result of the im- 
porter’s reliance on a ruling issued to a third party, Customs personnel 
applying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during this oom- 
ment period. An importer’s reliance on a treatment of substantially 
identical merchandise or of a specific ruling concerning the merchan- 
dise covered by this notice which was not identified in this notice may 
raise a rebuttable presumption of a lack of reasonable care on the part 
of the importer or their agents for importations of merchandise subse- 
quent to the effective date of this decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F83827, 
dated March 29, 2000, and any other ruling not specifically identified in 
order to reflect the proper classification of the merchandise pursuant to 
the analysis in HQ 964027 set forth as an attachment to this document. 
Additionally, pursuant to 19 U.S. C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. In accordance with 19 US. C. 1625(c), this ruling 
will become effective 60 days after publication in the CUSTOMS BULLE- 
TIN. 


Dated: July 13, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 13, 2001. 


CLA-2 RR:CR:TE 964027 RH 
Category: Classification 
Tariff No. 6201.93.3000 and 6201.93.3511 
JOHN B. PELLEGRINI, ESQ 
Ross & HARDIES 
PARK AVENUE TOWER 
65 East 55th Street 
New York, NY 10022-3219 


Re: Request for Reconsideration of NY F83827, dated March 29, 2000; Classification of 
athletic outerwear for men; Jacket vs. Shirt. 


DEAR Mk. PELEGRINI: 

This is in reply to your letter of April 19, 2000, on behalf of adidas America, Inc., reauest- 
ing reconsideration of New York Ruling Letter (NY) F83827, dated March 29, 2000. That 
ruling concerned the classification of two styles of athletic men’s wear. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY F83827 was published in the CUSTOMS BULLETIN on June 6, 2001. 
Facts: 

Style 952494 is a men’s 100% nylon pullover garment. It features long hemmed detach- 
able sleeves without cuff’s. The sleeves attach to the garment with snaps. The garment also 
has a crew neck, a partial frontal opening with a four snap closure, a pouch pocket at waist 


level, a curved hemmed bottom and a zippered mesh lined side vent. The fabric has an inte- 
rior Teflon ™ coating. You state that the garment is water-resistant. 


Style 257613 is a men’s 100% nylon pullover garment. The garment features long 


sleeves, elasticized cuffs, a crew neck, a partial frontal opening with button closure and an 
elasticized bottom with an adjustable drawstring. The garment fabric is coated with poly- 
urethane. You state that the garment is water-resistant. 

In NY F83827, Customs classified these garments under subheading 6205.30.2070 of the 
Harmonized Tariff Schedule of the United States (HTSUS), which provides for other 
men’s or boys’ shirts of man-made fiber. In your opinion, the garments should be classified 
under heading 6201, HTSUS, as windbreakers.. 


Issue: 


Are the garments classifiable as shirts under heading 6205, HTSUS, or as windbreakers 
and similar articles under heading 6201, HTSUS? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (“GRIs”). GRI 1 provides that classification shall be determined according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRI may then be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (“ENs”) constitute the official interpretation of the Harmonized System at the in- 
ternational level. While neither legally binding nor dispositive, the ENs provide acommen- 
tary on the scope of each heading of the HTSUS and are generally indicative of the proper 
interpretation of these headings. See T.D. 89-80. 

In support of your claim that the garments are windbreakers under heading 6201, you 
rely on the ENs to heading 6205 and 6201, the Guidelines for the Reporting of Imported 
Products in Various Textile and Apparel Categories, and several ruling letters. 

Heading 6205 provides for “Men’s or boys’ shirts.” The ENs to heading 6205 read, in 
relevant part: 


The heading does not cover garments having the character of wind-cheaters, wind 
jackets, etc., of heading 62.01, which generally have a tightening at the bottom, or of 
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jackets of heading 6203, which generally have pockets below the waist. Sleeveless 
garments are also excluded. 


Heading 6201 encompasses “Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks 
(including ski-jackets), windbreakers and similar articles (including padded, sleeveless 
jackets), other than those of heading 6203.” 

The ENs to heading 6101 which apply, mutatis mutandis, to heading 6201 state that the 
heading covers a class of garments worn over all other clothing for protection against the 
weather. 

A physical examination of the garments in question reveals that they possess features 
traditionally associated with both jackets and shirts and therefore are potentially classifi- 
able as jackets under headings 6201, HTSUS, or as shirts under heading 6205, HTSUS. 

In differentiating a shirt from a jacket, Customs has looked to the Guidelines for the Re- 
porting of Imported Products in Various Textile and Apparel Categories, CIE 13/88 at 5-6 
(Nov. 23, 1988). The Guidelines provide assistance in differentiating jackets from shirts. 
The criteria for shirt jackets set forth on page 5 reads: 


(C) Shirt jackets have full or partial front openings and sleeves, and at the least cov- 
er the upper body from the neck area to the waist. They may be within the coat catego- 
ry if designed to be worn over another garment (other than underwear). The following 
criteria may be used in determining whether a shirt jacket is designed for use over 
another garment, the presence of which is sufficient for its wearer to be considered 
modestly and conventionally dressed for appearance in public, either indoors or out- 
doors or both: 

1. Fabric weight equal to or exceeding 10 ounces per square yard (note (D) below 
re: CPO style shirts). 

2. A full or partial lining. 

3. Pockets at or below the waist. 

4. Back vents or pleats. Also side vents in combination with back seams. 

5. Eisenhower styling. 

6. A belt or simulated belt or elasticized waist on hip length or longer shirt jack- 
ets. 

7. Large jacket/coat style buttons, toggles or snaps, a heavy-duty zipper or other 
heavy-duty closure, or buttons fastened with reinforcing thread for heavy-duty 
use. 


8. Lapels. 

9. Long sleeves without cuffs. 

10. Elasticized or rib-knit cuffs. 

11. Drawstring, elastic or rib-knit waistband. 


* * * * * * * 


Garments having features aboth jackets and shirts will be categorized as coats if they 
possess at least three of the above listed features and if the result is not unreasonable. 
Garments not possessing at least 3 of the listed features will be considered on an indi- 
vidual basis. 

Referring to the Guidelines, you claim that article 952494 exhibits three of the jacket 
characteristics: pockets below the waist, sleeves without cuffs and outerwear-type snaps, 
in addition to being water-resistant. Additionally, while you admit that article 257613 ex- 
hibits only two of the specified characteristics, elasticized cuffs and a drawstring waist- 
band, you argue that classification as other than a jacket would be unreasonable since it has 
a water-resistant shell. In support of this claim, you cite the following rulings to support 
the proposition that a water-resistant “shell” is indicative of a jacket not a shirt: HQ 
957320, dated November 29, 1994; HQ 957628, dated February 28, 1995; HQ 957344, dated 
December 14, 1994; HQ 956982, dated November 22, 1994; NY B86718, dated June 30, 
1997; and NY A85131, dated July 9, 1996. 

In the cited rulings, the garments were not classified as jackets based solely upon the 
water resistance of the fabric. All the garments in those cases possessed three jacket fea- 
tures, including rib knit cuffs and waistbands, which the instant garments do not have. 
Style 952494 has pockets below the waist and sleeves without cuffs. Style 257613 has elas- 
ticized cuffs and a drawstring waistband. Neither garment has outerwear-type snaps. 
Even though the garments in question do not possess three of the jacket characteristics 
listed in the Guidelines, this case presents a unique situation in which we find that it would 
be “unreasonable” to classify the garments as anything other than jackets. Both garments 
are loose fitting and the nylon fabric is typical of that of windbreakers. In our opinion, the 
garments are clearly of the kind worn over other clothing for protection against the wind or 
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light rain. Moreover, the fact that style 952494 may be worn as ashort sleeve garment does 
not exclude it from classification in heading 6201, HTSUS, as the sleeves contribute mate- 
rially to the garment’s usefulness and it is unlikely that aconsumer would purchase it sole- 
ly asashort sleeve garment. See, HQ 959372, dated December 24, 1996 (Customs classified 
woven nylon shorts with detachable legs which are fastened to the shorts by a zipper under 
subheading 6203.42.4010, HTSUS, as men’s trousers and breeches). Accordingly, we find 
that the correct classification of the garments at issue is under heading 6201, HTSUS. If at 
the time of importation Customs determines that the garments are water-resistant, as you 
claim, they will be classifiable in subheading 6201.93.30, HTSUS. 


Holding: 


If the garments in question are water resistant they are classifiable under subheading 
6201.93.3000, HTSUS, which provides for “Men’s or boys’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski jackets), windbreakers and similar articles (including 
padded, sleeveless jackets), other than those of heading 6203: Anoraks (including ski jack- 
ets), windbreakers and similar articles (including padded, sleeveless jackets): Of man- 
made fibers: Other: Other: Other: Water resistant.” The general column one rate of duty is 
7.2 percent ad valorem and the applicable textile restraint category is 634. 

If the garments are not water resistant they are classifiable under subheading 
6201.93.3511, HTSUS, which provides for “Men’s or boys’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski jackets), windbreakers and similar articles (including 
padded, sleeveless jackets), other than those of heading 6203: Anoraks (including ski jack- 
ets), windbreakers and similar articles (including padded, sleeveless jackets): Of man- 
made fibers: Other: Other: Other: Other: Men’s.” The general column one rate of duty is 
28.2 percent ad valorem and the applicable textile restraint category is 634. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that your client check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is up- 
dated weekly and is available at your local Customs offce. 


Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), and the restraint (quota/visa) categories, your client should contact its 
local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Court of International Trade 


(Slip Op. 01-84) 


KRUPP THYSSEN NIROSTA GMBH AND KRUPP HOESCH STEEL PRODUCTS, 
INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND ALLEGHENY 
LUDLUM CORP, ET AL., DEFENDANT-INTERVENORS 


Court No. 99-08-00550 


{Plaintiffs’ Motion for Judgment Upon an Agency Record denied in part, remanded in 
part.] 


(Decided July 9, 2001) 


Hogan & Hartson, LLP Lewis E. Leibowitz, (T: Clark Weymouth), Craig A. Lewis, for 
Plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, United States Department of 
Justice; David M. Cohen, Director, Commercial Litigation Branch, Civil Division (Velta A. 
Melnbrencis); Mildred E. Steward, Attorney, Office of the Chief Counsel for Import Ad- 
ministration, Department of Commerce, of counsel, for Defendant. 


Collier Shannon Scott, PLLC, David A. Hartquist, (Jeffrey S. Beckington), Adam H. 
Gordon, for Defendant-Intervenors. 


OPINION 
I. INTRODUCTION 


BARZILAY, Judge: The court reviews the Department of Commerce’s 
(“Commerce” or “Department”) Remand Determination in Stainless 
Steel Sheet and Strip in Coils from Germany (“Remand Determina- 
tion”). This case originated pursuant to Plaintiffs’ USCIT R. 56.2 Mo- 
tion for Judgment Upon the Agency Record. In Krupp Thyssen Nirosta 
GmbH and Krupp Hoesch Steel Products, Inc. v. United States, Slip Op. 
00-89, 25 CIT (2000), 2000 WL 1118114 (“Krupp I”), the court ex- 
amined Plaintiffs’ challenge to certain aspects of the Final Determina- 
tion of the Department of Commerce’s International Trade 
Administration in the antidumping investigation of stainless steel sheet 
and strip from Germany. See Final Determination of Sales at Less Than 
Fair Value; Stainless Steel Sheet and Strip in Coils From Germany, 64 
Fed. Reg. 30710 (June 8, 1999), as amended, 64 Fed. Reg. 40557 (July 27, 
1999) (“Final Determination”). The court remanded the case back to 
Commerce for reconsideration and redetermination pursuant to the 
court’s instructions in Krupp I. The court exercises jurisdiction pur- 
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suant to 28 U.S.C. § 1581(c) (1994) which provides for judicial review ofa 
final determination by an administering authority or commission in ac- 
cordance with the provisions of 19 U.S.C. § 1516a(a)(2)(B)(i) (1994). 


II. BACKGROUND 


Familiarity with the facts presented in Krupp I is presumed; however, 
a brief summation is necessary to properly delineate the pending issues. 
Krupp Thyssen Nirosta GmbH (“KTN”) is a German producer of stain- 
less steel and Krupp Hoesch Steel Products, Inc. (“KHSP”) is KTN’s 
United States sales affiliate. KTN was a subsidiary of Krupp Thyssen 
Stainless (“KTS”). KTS, in turn, was a joint venture holding company 
owned by two German steel manufacturers, Krupp AG Hoesch-Krupp 
(“Krupp”) and Thyssen Stahl Ag (“Thyssen”). Krupp owned sixty per- 
cent of KTS and Thyssen owned forty percent. Thyssen also owned re- 
sellers in Germany (“German Resellers”) and in the United States 
(“USR”). KTN sold the subject merchandise in Germany directly from 
its factory and inventory through a KTN-affiliated service center spe- 
cializing in resale of second quality stainless products and through the 
German Resellers. KTN sold the subject merchandise in the United 
States through KHSP USR and two other Thyssen-owned importers. 
Commerce requested that KTN answer its standard dumping question- 
naire, which asked, inter alia, that KTN report all sales (“downstream 
sales”) by affiliated customers to the first unaffiliated customer in both 
the United States and Germany. KTN supplied information for USR but 
failed to supply downstream sales data for the German Resellers. Com- 
merce found that KTN failed to act to the best of its ability and applied 
partial adverse facts available as a surrogate for the missing sales data 
so that it could compute the dumping margin. Final Determination at 
30726-27. Additionally, in the Final Determination, Commerce rejected 
the data KTN provided for USR. Commerce determined that KTN failed 
to cooperate to the best of its ability because it failed to ensure the accu- 
racy of USR’s sales data prior to verification. See id. at 30739. Therefore, 
Commerce rejected USR’s sales data entirely and applied total adverse 
facts available as a surrogate for USR’s sales data. 

This court ordered on remand that Commerce (1) explain why the ad- 
verse facts used as surrogate sales data for Plaintiffs’ affiliated German 
resellers were rationally related to KTN’s sales and were not unduly 
harsh or punitive, (2) demonstrate why its rejection of USR’s cost and 
sales data and use of adverse facts available was supported by substan- 
tial evidence, (3) point to substantial evidence demonstrating that KTN 
had the ability to run checks to discover and correct the errors in its cost 
and sales data prior to verification, (4) explain why the allocation meth- 
odology for USR’s sales of unknown origin was not unduly harsh or pu- 
nitive, (5) explain its decision not to deduct movement and selling 
expenses from USR’s gross selling price prior to applying adverse facts, 
and (6) exclude USR’s sales of non-subject merchandise from the mar- 
gin calculation as it had agreed to do after publication of the final admin- 
istrative determination. 
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III. STANDARD OF REVIEW 


The court must evaluate whether the remand findings are supported 
by substantial evidence on the record or otherwise in accordance with 
law. See 19 U.S.C. § 1516a(b)(1)(B). “Substantial evidence is more than a 
mere scintilla;” it is “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Consolidated Edison Co. of 
New York v. NLRB, 305 US. 197, 229 (1938); Matsushita Elec. Indus. 
Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). This court 
noted, “[i]n applying this standard, the court affirms [the agency’s] fac- 
tual determinations so long as they are reasonable and supported by the 
record as a whole, even if there is some evidence that detracts from the 
agency’s conclusions.” Olympia Indus., Inc. v. United States, 22 CIT 

‘ , 7 F Supp. 2d 997, 1000 (1998) (citing Atlantic Sugar, Ltd. v. 
United States, 744 F. 2d 1556, 1563 (Fed. Cir. 1984)). The court may not 
re-weigh the evidence or substitute its own judgment for that of the 
agency. See Granges Metallverken AB v. United States, 13 CIT 471, 474, 
716 F Supp. 17, 21 (1989). 


IV. DISCUSSION 
A. German Resellers 
As explained in Krupp I, “Commerce [is] required to compare the U.S. 
prices of the subject merchandise to the prices (‘normal value’) for the 
same or similar merchandise in the home market.” Mannesmannroh- 
ren-Werke AG & Mannesmann Pipe & Steel Corp. v. United States, 23 
CIT 2 , 77 F Supp. 2d 1302, 1304 (1999) (citations omitted) 


(“Mannesmann”). To facilitate this process, Commerce requests infor- 
mation from the parties, in particular sales price data, to make the re- 
quired comparison. If a party fails to cooperate with the requests, 
Commerce may use adverse facts otherwise available on the record as a 
surrogate for the missing information. See 19 U.S.C. § 1677e(b) (1994).! 
In this instance, KNT did not provide price data for the downstream 
sales to its affiliated German resellers. Commerce, therefore, used “the 


1 The relevant part of 19 U.S.C. § 1677e provides 
(a) In general 
If— 
(1) necessary information is not available on the record, or 
(2) an interested party or any other person— 
(A) withholds information that has been requested by the administering authority or the Commis- 
sion under this subtitle, 
(B) fails to provide such information by the deadlines for submission of the information or in the 
form and manner requested, subject to subsections (c)(1) and (e) of section 1677m of this title, 
(C) significantly impedes a proceeding under this subtitle, or 
(D) provides such information but the information cannot be verified as provided in section 
1677m(i) of this title, the administering authority and the Commission shall, subject to section 
1677m(d) of this title, use the facts otherwise available in reaching the applicable determination un- 
der this subtitle. 
(b) Adverse Inferences 
If the administering authority or the Commission (as the case may be) finds that an interested party has 
failed to cooperate by not acting to the best of its ability to comply with a request for information from the 
administering authority or the Commission, the administering authority or the Commission (as the case may 
be), in reaching the applicable determination under this subtitle, may use an inference that is adverse to the 
interests of that party in selecting from among the facts otherwise available. Such adverse inference may in- 
clude reliance on information derived from— 
(1) the petition, 
(2) the final determination in the investigation under this subtitle, 
(3) any previous review under section 1675 of this title or determination under section 1675b of this title, or 
(4) any other information placed on the record. 
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‘highest NV [normal value] reported by control number’ for ‘KTN’s and 
NSC’s sales to its affiliates for which KTN did not report home market 
downstream sales.’” Krupp I at *4 (citing Final Determination, 64 Fed. 
Reg. at 30728). As determined by this Court in Krupp I, the use of ad- 
verse facts for the missing German reseller sale data was supported by 
substantial evidence, but Commerce was asked to show that the adverse 
facts used were rationally related to sales, indicative of customary sel- 
ling practices, and not unduly harsh or punitive. 

Plaintiffs contend that Commerce has not offered any new evidence in 
the Remand Determination to support its decision to use the highest 
normal value (“NV”) reported by the control group. Commerce argues 
that its choice to use the respondent’s own sales best reflects the compa- 
ny’s normal sales practices. Additionally, Commerce offers that it ap- 
plied the adverse facts based on (1) above-cost sales made at 
arm’s-length prices, (2) in the ordinary course of trade, (3) in the home 
market, and (4) on a model-specific basis. Commerce argues that the ad- 
verse facts it selected best reflect the customary selling practices for 
each specific product. In evaluating the parties’ competing claims the 
court is guided by the language of the Federal Circuit’s holding in F LI 
De Cecco di Filippo Fara S. Martino S.p.A v. United States, 216 F3d 1027 
(Fed. Cir. 2000). In De Cecco, the Court of Appeals interpreted Com- 
merce’s discretion in using adverse facts against uncooperative parties. 

In the case of uncooperative respondents, the discretion granted by 
the statute appears to be particularly great, allowing Commerce to 
select among an enumeration of secondary sources as a basis for its 
adverse factual inferences. See 19 U.S.C. § 1666e(b) * * *. 
Particularly in the case of an uncooperative respondent, Commerce 
is in the best position, based on its expert knowledge of the market 
and the individual respondent, to select adverse facts that will 
create the proper deterrent to non-cooperation with its investiga- 
tions and assure a reasonable margin. Commerce’s discretion in 
these matters, however, is not unbounded. 
De Cecco, 216 F.3d at 1032. 

The court holds that here Commerce has shown the prices it selected 
as adverse facts were rationally related to sales and indicative of custom- 
ary selling practices. Commerce selected KTN’s own sales data as a sur- 
rogate for the missing data of the downstream German resellers. This 
information is rationally related to sales because it is derived from 
KTN’s actual sales figures. Commerce used the NV figures that KTN 
provided for its above-cost sales made at arm’s-length. These sales rep- 
resented common products sold during the period of investigation by 
companies similarly situated to the German resellers and accurately re- 
flect the prices KTN was able to charge within its home market. Addi- 
tionally, Commerce applied the adverse facts on a model-specific basis 
which ensured the selling price was customary for each specific product. 
Commerce used its discretion appropriately in choosing these elements 
of KTN’s own sales data to substitute for the missing information from 
its German resellers. 
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Commerce used the highest NV per control number (which related to 
a specific grade and size of coil) in KTN’s or NSC’s databases. Plaintiffs 
argue that the use of this adverse sales data dramatically impacted the 
dumping margin. The missing information represented only [ ] of total 
sales, but increased the overall weighted margin by [ ]. Therefore, Plain- 
tiffs claim that a relatively small proportion of sales drastically in- 
creased the total weighted margin. 

Although the adverse facts selected must be rationally related to 
sales, indicative of customary selling practices, and not unduly harsh or 
punitive, the court acknowledges that the selection of adverse facts 
against non-cooperative parties must also serve as a deterrent for with- 
holding data in future proceedings. National Steele Corp. v. United 
States, 20 CIT 100, 103, 913 F Supp. 593, 596 (1996) (citing Rhone Pou- 
lenc, Inc. v. United States, 899 F2d 1185, 1191 (Fed. Cir. 1990)). In De 
Cecco, the court stated: 


[i]t is clear from Congress’s imposition of the corroboration re- 
quirement in 19 U.S.C. § 1677e(c) that it intended for an adverse 
facts available rate to be a reasonably accurate estimate of the re- 
spondent’s actual rate, albeit with some built-in increase intended 
as a deterrent to non-compliance. * * * Obviously a higher adverse 
margin creates a stronger deterrent, but Congress tempered deter- 
rent value with the corroboration requirement. It could have only 
done so to prevent the petition rate (or other adverse inference 
rate), when unreasonable, from prevailing and to block any tempta- 
tion by Commerce to overreach reality in seeking to maximize de- 
terrence. 


De Cecco, 216 F.3d at 1032. Commerce explains that it could have used 
the highest absolute price or third party data as a surrogate for the miss- 
ing German Reseller information. However, Commerce chose Plaintiffs’ 
own data instead. 


[T]he Department did not use a more adverse facts available ap- 
proach which would have assigned the absolute highest home mar- 
ket sale price of any product to all other varying product types. 
Neither did the Department rely upon third party data, such as the 
petition, as a source of facts available. Instead, the Department has 
applied to unreported sales only prices which the respondent itself 
has applied to its sales under customary selling practices. 


Remand Determination at 7. Although Commerce cannot prove that the 
adverse facts it selected are not unduly harsh or punitive simply by stat- 
ing that they could have chosen to use data more adverse to Plaintiffs, 
the use of the highest NV figures illustrates Commerce’s attempt to en- 
sure that the surrogate data was most closely related to the missing in- 
formation while simultaneously attempting to deter non-compliance. In 
striking this balance, Commerce applied adverse facts based on Plain- 
tiffs’ own reported sales figures and on a model match test basis. Al- 
though Commerce used the highest NV for the control group, the values 
used were product-specific and had to meet the match test criteria. Com- 





78 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 31, AUGUST 1, 2001 


merce explains the methodology it used and illustrated the impact that 
the adverse facts selected had on the dumping margin. 


Of the total number of reported home market sales ([ ]), a total of [ ] 
sales passed the Department’s model match test (this means the re- 
maining [ ] were therefore not used in our calculations). These [ ] 
“matching home market sales” comprise the [ ] matching sales to 
which facts available were applied and the remaining [ ] matching 
sales which did not receive any facts available. The Department’s 
application of adverse facts available to the sub-group of [ ] sales 
raised the normal value of the collective [ ] matching sales by [ ] per- 
cent. 


Remand Determination at 9 n.11. 

Commerce applied adverse facts only to a small subgroup of the sales 
used to calculate the dumping margin. The net effect of Commerce’s ap- 
plication of adverse facts available was to raise the average sales price by 
[ ]. However, Commerce’s use of the adverse facts resulted only in an 
additional [ ] increase in the dumping margin. This slight increase and 
the close relationship between the adverse facts used and Plaintiffs’ cus- 
tomary sales establishes that Commerce achieved the balance sought by 
section 19 U.S.C. § 1677e(b). Therefore, the court finds that the adverse 
facts selected and used by Commerce were not unduly harsh or punitive. 


B. USR 


On remand, the court asked Commerce to point to substantial evi- 
dence to sustain (1) its rejection of the USR’s entire database, (2) its 
finding that KTN had the ability, prior to verification, to discover the 
computer errors that caused the mistakes in the further manufacturing 
data base, (3) its adverse inference concluding that KTN could have 
checked the further manufacturing cost data, and (4) the use of adverse 
facts available for USR’s cost and sales data. Additionally, Commerce 
was asked to explain its allocation methodology for the sales of unidenti- 
fied origin and its decision not to deduct movement and selling expenses 
from gross unit prices. 


1. Rejection of USR’s Entire Data Base 


During an antidumping investigation, failure of a party to respond 
completely or comply with a request for information may result in Com- 
merce’s rejecting the party’s supplied information.2 Commerce re- 
quested that Plaintiffs provide cost and sales data information that was 
vital to the antidumping investigation because the information was to 


219 US.C. § 1677m(d) provides 

{ilf the administering authority or the Commission determines that a response to a request for information under 
this subtitle does not comply with the request, the administering authority or the Commission (as the case may be) 
shall promptly inform the person submitting the response of the nature of the deficiency and shall, to the extent 
practicable, provide that a person with an opportunity to remedy or explain the deficiency in light of the time limits 
established for the completion of investigations or reviews under this subtitle. If that person submits further infor- 
mation in response to such deficiency and either— 

(1) the administering authority or the Commission (as the case may be) finds that such response is not satis- 

factory, or 
(2) such response is not submitted within applicable time limits, 


then the administering authority or the Commission (as the case may be) may, subject to subsection (e) of this 
section, disregard all or part of the original and subsequent responses. 
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be used to compare home market prices to export prices. In determining 
the export price or constructed export price Commerce must make ad- 
justments in accordance with 19 U.S.C. § 1677a(d).° 

Plaintiffs argue that Commerce has not complied with the court’s Re- 
mand Order. Plaintiffs contend “Commerce merely restated the same 
reasoning it articulated in the Final Determination.” Pls.” Comments on 
the Results of Redetermination Pursuant to Remand and Br. in Supp. of 
Mot. for J. Upon the Agency R. at 9 (“Pls.’ Br.”). Plaintiffs further argue 
that the errors were minor and that most of the cost data was verified or 
verifiable. Furthermore, Plaintiffs believe that Commerce has failed to 
substantiate that the minor errors in the cost data contaminated USR’s 
sales data. 

Commerce contends that the cost and sales information that Plain- 
tiffs supplied was not capable of being verified. Commerce argues that a 
logic flaw in the computer program Plaintiffs used to produce its cost 
and sales data caused the errors found during verification. Commerce 
asserts that Plaintiffs’ reliance on its “integrated” computer system 
produced erroneous cost data that was then merged directly into the 
sales data. Additionally, because Plaintiffs did not “provide the linking 
variable that would tie each further manufactured product in the U.S. to 
the product(s) as imported. * * * Commerce, was obligated to rely upon 
the integrated cost and sales database” and could not “correct” the er- 
rors in the computer program. Def.’s Mem. in Opp’n to Pls.’ Mot. for 
Summ. J. Upon the Agency R. at 9-10. (“Def.’s Br.”). Therefore, because 
the errors affected the sales and cost data, Commerce could neither 


properly match home market sales to U.S. sales nor accurately construct 
the export price. 


a. Cost Data 


The only costs reported by USR were the further manufacturing 
costs. See Section E Resp., Conf: Doc. 36 (November 16, 1998 ) (“Section 
E Resp.”). The amount delineated as total further manufacturing cost 
(“FURMANU”) is the compilation of many cost fields and sub-cost 
fields. For instance, it includes further manufacturing costs (“FUR- 
COM”), further manufacturing general costs (“FURGNA”), and further 
manufacturing interest (“FURINT”). FURCOM, in turn, is comprised 
of three sub-costs, two of which, further manufacturing labor (“FUR- 
LAB”) and further manufacturing overhead (“FURFOH”), could not be 
verified as—Plaintiffs concede. Thus, FURCOM remains unverified 
and may be inaccurate. The inaccuracy in the FURCOM field created 


3 Section 1677a(d) states: 
(d) Additional adjustments to constructed export price 

For the purposes of this section, the price used to establish constructed export price shall also be reduced 
by— 

(1) the amount of any of the following expenses generally incurred by or for the account of the producer or 
exporter, or the affiliated seller in the United States, in selling the subject merchandise (or subject merchan- 
dise to which value has been added) — 

* * * a * . o 

(2) the cost of any further manufacture or assembly (including additional material and labor), except in cir- 

cumstances described in subsection (e) of this section; * * * 
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systemic errors throughout the cost data base because FURCOM is used 
to derive both FURGNA and FURINT. 

As illustrated, the errors in the FURCOM cost data field and its sub- 
cost data created errors that affected the entire cost data base, even 
though the actual errors appeared in only a few fields, because several of 
the congiomerate cost fields were contingent on erroneous information. 
Therefore, Commerce’s determination to reject the cost database was 
supported by substantial evidence. 


b. Sales Data 


Section 1677a(d)(2) requires that Commerce deduct the cost of any 
further manufacture from the USR’s sales price to its first unaffiliated 
customer in the United States to calculate the constructed export price 
(“CEP”). The CEP is critical in the dumping margin calculation because 
CEP must be compared to NV in order to calculate an accurate dumping 
margin. As described above, computer errors corrupted the data reflect- 
ing total further manufacturing costs. Clearly, if the total further 
manufacturing costs are erroneous, then the resulting CEP will also be 
erroneous. Plaintiffs argue that “the further manufacturing cost data is 
used as one of several adjustments to CEP and its impact on the dump- 
ing calculation is relatively minor.” Pls.’ Br. at 13. Additionally, Plain- 
tiffs argue that Commerce’s reliance on a prior case involving steel wire 
rod from Germany is misplaced and “highlights the extreme position 
that Commerce has taken in this case.” Jd. (citing Notice of Final Deter- 
mination of Sales at Less Than Fair Market Value: Steel Wire Rod from 
Germany, 63 Fed. Reg. 8953 (Feb. 23, 1998) (“Steel Wire Rod from Ger- 
many”)). 

The court is not persuaded by Plaintiffs’ argument. In Steel Wire Rod 
from Germany, Commerce rejected the respondent’s sales data base be- 
cause errors in the cost of production database affected the NV calcula- 
tion. Although in this instance the errors are in the further 
manufacturing data and affect the CEP calculation, the rationale for re- 
jecting the data remains consistent. Plaintiffs’ attempt to illustrate that 
the errors are isolated inaccuracies minimizes the widespread effect of 
the computer logic errors. It isnot the number of errors that is the deter- 
mining factor, but the impact the errors have on the data. In this 
instance, the computer programming errors were so systemic and per- 
vasive that the inaccuracies affected the cost and sales data and pre- 
vented Commerce from calculating an accurate CEP As Commerce 
states in the Remand Determination, 


[w]hile the further manufacturing cost may only be a single field in 
the U.S. Reseller’s sales data file (TOTFMG), its impact on the cal- 
culated CEP and, therefore, the dumping margin, is significant. 
This is true because the TOTFMG field is a direct reduction from 
the U.S. Reseller’s sales price to the first unaffiliated customer in 
the United States in order to arrive at the CEP As a result, an error 
in this field will corrupt the resulting CEP that is compared to NV to 
calculate the dumping margin. 
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Remand Determination at 20. Plaintiffs’ decision not to provide a link- 
ing variable compounded the problems caused by the faulty computer 
program. Plaintiffs stated: 


the Company has provided the further processing costs in an inte- 
grated computer file that also incorporates the specific transactions 
in which the processing costs were incurred. Since the cost informa- 
tion is already merged with the sales data, there is no need to pro- 
vide a linking variable. Therefore, this field has been omitted. 


Section E Resp. at E-18. In essence, the linking variable requested by 
Commerce would have allowed for proper matching of KTN’s home 
sales to identical or similar merchandise sold in the United States.* 
Since KTN provided integrated sales figures without accompanying 
linking variables, further processed products were not properly 
compared to appropriate U.S. sales. Additionally, the errors in the fur- 
ther manufacturing field dramatically impacted the sales data because 
{[ ]percent of KTN’s total USR’s sales underwent further manufactur- 
ing. Inaccurate further manufacturing figures would distort the costs 
and sales data on the majority of USR’s sales. The programming errors 
in the cost data also caused product classification problems. 


The extent of the errors found in the cost database, particularly 
classifying a product as further processed when, in fact, it received 
no further processing, or assigning no further processing costs to a 
further manufactured product, undermines the credibility of the 
data in their entirety, both sales and cost. Consequently, neither the 


further manufacturing data nor the non-further manufactured 
data can be deemed reliable for calculating the margin, since both 
groups of sales are tainted by the programming errors. 


Remand Determination at 21 (footnotes omitted). Furthermore, Com- 
merce supports its decision to reject the sales database because Plain- 
tiffs failed to: (1) substantiate a sale trace at verification, (2) properly 
classify non-prime merchandise, (3) identify supplier sales and supply 
model match characteristics, and (4) account for early payment dis- 
counts. 

The computer program failures combined with the additional errors 
outlined above provide substantial evidence to support Commerce’s re- 
jection of the entire database. As stated in Consolo v. Federal Maritime 
Commission, 383 U.S. 607 (1966): 


[w]e have defined “substantial evidence” as “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion.” * * * This is something less than the weight of the evi- 
dence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence. 


Consolo, 383 U.S. at 619-20 (citations omitted). Commerce has proved 
that the cost and sales databases contained significant errors and inac- 


4 Commerce requested that KTN “[rJeport the identifying variable which will link the further manufacturing cost 
record to the corresponding sale or sales in the US. sales file.” Section E Resp. at E-18. 
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curacies. The source and cause of the errors was the integrated comput- 
er system Plaintiffs relied on to produce their cost and sales 
information. Plaintiffs could have chosen to comply with Commerce’s 
request and supplied the requisite linking variables which may have al- 
leviated the effects of the errors. Instead, Plaintiffs relied on the inte- 
grated system that it certified could create an integrated sales response 
for both further manufactured and non-further manufactured sales. In 
Krupp I, this court stated: 


Commerce may find on remand that it is appropriate to apply par- 
tial facts available to fill any gaps in the sales data it could not suc- 
cessfully verify, but it may not disregard the sales data absent 
evidence in the record that the sales data was fatally tainted by the 
errors in the computer program. 


Krupp I at *6 (citations omitted). The court affirms Commerce’s conclu- 
sion that there were systemic errors that fatally tainted the entire data- 
base. The errors in the cost data were magnified when they were 
integrated with the sales data and, thus, tainted both the cost and sales 
data. Furthermore, because no linking variables were provided, the er- 
rors could not be isolated, adjusted, or corrected in the final sales data. 
This chain of events, however unfortunate, was caused by KTN’s re- 
liance on the computer program and its failure to supply Commerce 
with the linking variables. 


2. Use of adverse facts available for the USR’s cost and sales data 


In Krupp I, the court ordered that Commerce point to substantial evi- 
dence demonstrating that KTN had the ability to run checks to discover 
and correct the errors prior to verification and that Commerce point to 
additional evidence in the record, other than errors in the computer pro- 
gram, before drawing an adverse inference. In the event Commence 
could not point to substantial evidence to demonstrate that KTN could 
have discovered and corrected the errors in the computer program prior 
to verification, Commerce was to refrain from drawing an adverse infer- 
ence in its use of facts otherwise available. 

These remand instructions were necessary because “‘[uJ]nder the 
URAA, Commerce is now required to make more subtle judgments than 
under the previous best information available (‘BIA’) standard.’” 
Krupp I at *7 (quoting Ferro Union, Inc. v. United States,23 CIT __, 
___, 44 F Supp. 2d 1310, 1329 (1999)). Since the enactment of the 
URAA, Commerce must first find “an interested party has failed to 
cooperate by not acting to the best of its ability to comply with a request 
for information” before making an adverse inference. 19 U.S.C. 
§ 1677e(b); See also Ferro Union, 44 F. Supp. 2d at 1330-31. As ex- 
plained in Mannesmann: 


[s]ection 1677e(a) provides, however, that the use of facts available 
shall be subject to the limitations set forth in 19 U.S.C. § 1677m(d) 
(1994). Section 1677m, which were enacted as part of the Uruguay 
Round Agreement Act (“URAA”), Pub. L. 103-465 § 231, is “de- 
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signed to prevent the unrestrained use of facts available as to a firm 
which makes its best effort to cooperate with [Commerce].” 


Mannesmann, 77 F. Supp. 2d at 1312 (citations omitted). 

Commerce responds that KTN could have run checks to discover the 
errors prior to verification because KTN recognized some errors in the 
cost data prior to verification. In fact, KTN submitted a revised Section 
E response after running checks, correcting errors and resubmitting the 
response to Commerce. Additionally, Commerce asserts that in prepara- 
tion for verification KTN was able to isulate certain errors in the cost 
allocation program and was able to fix the errors prior to verification. 
See Remand Determination at 31. 

Plaintiffs argue that the errors in the computer program could not 
have been discovered prior to verification. Plaintiffs assert that Com- 
merce “has failed to identify” evidence that proves that the errors could 
have been detected through rudimentary checks and simply “repeat/s] 
(albeit in different words) the same inadequate grounds cited in the Fi- 
nal Determination.” Pls.’ Br. at 15. Plaintiffs contend that the program- 
ming error was undetectable prior to verification and it was only after a 
manual trace, during verification, that the error was discovered. Addi- 
tionally, Plaintiffs argue that the programming error was inadvertent. 
KTN claims that it cooperated to the best of its ability because the ad- 
ministrative record and Commerce’s own comments reflect that KTN 
was conducting checks on the submitted data, submitted several revised 
versions of its further manufacturing data, and manually reviewed in- 
voices. Furthermore, Plaintiffs contend that the factual circumstances 
in this case are similar to Nippon Steel Corp. v. United States, 24 
CIT___, 118 F Supp. 2d 1366 (2000), where the court held that inadver- 
tence is not sufficient grounds for the application of an adverse infer- 
ence. See Pls.’ Br. at 19. 

The court is not convinced by the record in this case that there is sub- 
stantial evidence that Plaintiffs’ conduct here demonstrates that they 
did not act to the best of their ability with regard to discovering pro- 
gramming errors in the cost data prior to verification. Therefore, Com- 
merce may not, under the new statutory scheme, draw an adverse 
inference in its use of facts otherwise available for USR’s cost and sales 
data. 

The court agrees with Plaintiffs that the specific mistakes Commerce 
identified in the computer program were inadvertent and were not a re- 
sult of Plaintiffs’ failure to act to the best of their abilities considering 
the totality of Plaintiffs’ actions and all the information submitted. 
Where Plaintiffs were able to correct identified errors they did so. For 
instance, Commerce itself agrees that Plaintiffs attempted to check the 
accuracy of the data prior to verification. “In checking the data and in 
preparing for verification the U.S. Reseller found several items that 
were incorrectly calculated and presented these corrections at the be- 
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ginning of verification.” Remand Determination at 30 (citations 
omitted). Additionally, Commerce acknowledged that Plaintiffs: 


submitted no fewer than three section E further manufacturing 
cost databases during the course of the proceeding. Each cost data- 
base was submitted with the required certification as to the accura- 
cy of the information. Because the U.S. Reseller submitted various 
versions of the cost information, it is evident that the U.S. Reseller 
was conducting checks on the submitted data and finding areas that 
needed to be corrected. 


Remand Determination at 28-29. Commerce’s findings support the 
position that the computer logic flaws that caused the erroneous data 
were inadvertent and could not have been discovered through rudimen- 
tary checks. Commerce agrees that Plaintiffs checked their information 
prior to verification and submitted amended responses to correct the er- 
rors. However, the computer logic flaws were identified at verification 
and only after a manual trace of the underlying documents was per- 
formed were the errors discovered. See Pls’ Br. at 17. Therefore, the re- 
cord shows that the computer errors corrupting USR’s sales data were 
inadvertently included in the information Plaintiffs provided to Com- 
merce. 

In Nippon Steel Corp. v. United States, 25 CIT __—,_—_—, 2001 WL 
406192, *4 (2001), the court held that Commerce’s conclusion that re- 
spondent had failed “to act to the best of its ability” pursuant to 19 
US.C. § 1677e(b) (1994), was unsupported by substantial evidence. The 
court analyzed the instances where respondents failed to comply with 
Commerce’s information request and differentiated the factual circum- 
stances that allowed Commerce to draw an adverse inference, and 
therefore, use adverse facts as surrogate information. 


In cases where a respondent claims an inability to comply with the 
agency’s requests for information, the Department may permissi- 
bly draw an adverse inference upon a reasonable showing that re- 
spondent, in fact, could have complied. (citations omitted) Here, 
however, where the respondent acknowledges the ability to comply, 
but claims it did not do so because of simple inadvertence, the De- 
partment must show more. As the court observed in its opinion or- 
dering remand, those cases that do not suggest willfulness on the 
part of the respondent pose particular challenges for the Depart- 
ment to draw appropriate lines in order to determine whether to 
draw an adverse inference. 


Nippon Steel Corp, 2001 WL 406192 at *4 (citation omitted). Here, Com- 
merce has failed to point to substantial evidence in the record that sup- 
ports a finding that Plaintiffs willfully failed to comply with 
Commerce’s information request. In fact, Plaintiffs specifically insti- 
tuted the use of the computer program in an attempt to facilitate com- 
pliance with Commerce’s information demands. See Krupp I at *4. The 
computer program failure was a byproduct of inadvertent computer log- 
ic errors. In both its Final Determination and Remand Determination, 
Commerce has failed to support by substantial evidence that these inad- 
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vertent computer logic errors show that Plaintiffs failed to act to the 
best of their ability. “While the parties must exercise care in their sub- 
missions, it is unreasonable to require perfection.” NT'N Bearing Corp. 
v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995). The statute at issue 
here has consistently been interpreted by this court to require more 
than inadvertent error on the part of a respondent to permit the agency 
to use adverse facts in calculating dumping margins. See e.g., Nippon 
Steel Corp., 118 F Supp. 2d 1366; Ferro Union, 44 F. Supp. 2d 1310; Man- 
nesmann, 77 F. Supp. 2d 1302. Therefore, the court remands this case, 
yet again, and pursuant to 19 U.S.C. § 1677e(a)(2), instructs Commerce 
to select neutral facts available for the purpose of calculating USR’s 
margin rate and any other calculation predicated on USR’s cost and 
sales data. 


3. Sales of Unidentified Origin 


In Krupp I, the court sustained Commerce’s use of an adverse infer- 
ence with respect to the allocation of sales of unidentified merchandise. 
See Krupp I at *9. The court then ordered on remand that Commerce 
explain how the chosen adverse facts were not unduly harsh or punitive. 
Id. As cited in Krupp I, “the purpose of section 1677e(b) is to provide re- 
spondents with an incentive to cooperate, not impose punitive, aberra- 
tional, or uncorroborated margins.” De Cecco, 216 F3d at 1032 
(citations omitted); See 19 U.S.C. § 1677e(b). 

Plaintiffs argue that Commerce’s allocation of sales of unidentified 
origin at more than double the amount of KTN’s verified sales to USR is 
unduly harsh and punitive. Plaintiffs assert that Commerce’s allocation 
increased the overall dumping margin from [ ] to[ ]. Pls.’ Br. at 26-27. 
Commerce argues that it was inappropriate to base the allocation on 
KTN’s sales to USR and, instead, Commerce divided the unidentified 
sales on a “pro rated basis, using the verified percentages of the U.S. Re- 
seller’s merchandise supplied by each respondent mill.”° Remand De- 
termination at 33. Commerce asserts that the overall effect of this 
allocation was to increase the dumping margin by [ ]. To apportion the 
amount of the dumping margin attributable to the unidentified sales, 
Commerce determined that USR should be allocated [ ] million. Com- 
merce then multiplied the sales by the adverse facts available margin 
rate of [ ]. KTN argues that the margin rate should be multiplied by [ ] 
million because that is the amount of KT'N’s verified sales to USR. The 
court is not persuaded by KTN’s reasoning. 

When KTN claims the dumping margin would be [ ] lower, it assumes 
that Commerce should use KTN’s verified sales figure of [ ] million. As 
Commerce states: 


[t]he Department cannot reasonably assume that the source of the 
merchandise of unidentified origin is the same as for the group of 
merchandise of identified origin. Such an inference would have 
been extremely suspect considering that the U.S. Reseller had the 


5 The “mills” Commerce refers to are “one of the three respondent firms in the concurrent investigation (i.e. Germa- 
ny, Italy and Mexico).” Remand Determination at 33. KTN was the “mill” in Germany. Id. 
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ability to provide relevant information on the origin of many of 
these sales, but chose not to do so. Had the Department apportioned 
sales of unidentified origin to KTN in accordance with the percent- 
age of verified KTN sales to the U.S. Reseller ([ ] percent), the De- 
partment would not have been applying adverse facts available to 
such sales but, rather, would have been applying non-adverse, or 
neutral, facts available to these sales. 


Remand Determination at 34-35. Additionally, the [ ] million KTN rep- 
resents as its verified sales to USR does not include all resales during the 
period of investigation. See KTN Exh. 6; Def. Conf. Exh. 12.6 KTN as- 
serts that “Commerce attributed to KTN USR sales of unidentified ori- 
gin valued as * * * more than double the value of the KTN material sold 
to USR.” Pls.’ Br. at 25. However, KTN does not account for sales of mer- 
chandise by KTN to USR prior to the period of investigation that were 
then resold during the period of investigation. 

Commerce must strike a balance when applying adverse facts avail- 
able. In this instance, KTN reported a large number of U.S. Reseller 
sales transactions for which the manufacturer was not identified. Dur- 
ing verification it became apparent that through rudimentary searches 
KTN could have identified the suppliers. Since KTN failed to provide 
the supplier information, it was proper for Commerce to draw an ad- 
verse inference with respect to the unidentified supplier sales. See 
Krupp I at *8. As evidenced in the Remand Determination, the exact 
number of unidentified sales that originated from KTN is unknown. 
However, it is clear from the record that USR could have provided at 
least some of the supplier information but chose not to look behind the 
data captured in its inventory system. Commerce has adequately ex- 
plained its methodology for determining the allocation without using 
the most adverse inferences possible. As Commerce explained: 


[t]he respondent has not afforded the Department any reasonable 
benchmark for ascertaining what allocation methodology would be 
more appropriate. * * * It is entirely possible that KTN benefitted 
from withholding information on the US. Reseller’s suppliers that 
would result in higher margins than those actually calculated ab- 
sent respondent data. * * * It is certainly possible that in allocating 
all of the sales of unidentified origin to the three respondents in this 
investigation in accordance with each of their verified percentages 
of sales to the U.S. Reseller, we may have underestimated the actual 
volume of unidentified origin merchandise that originated from 
KTN. * * * Despite this possibility, the Department in applying an 
adverse inference did not apply all of the sales of unidentified origin 
to KTN. 


Remand Determination at 35-36. The court finds the application of spe- 
cific adverse facts chosen and the resulting increase in the dumping 
margin served as both a “reasonably accurate estimate” of KTN’s actual 


6 In the exhibit KTN lists its verified sales to USR as [ ]. In a footnote, KTN explains that “[t}he figure for ‘KTN Sales 
to [USR]’ is based upon a summation of the revenue * * * for sales with an invoice date during the POI (period of inves- 
tigation) and customer code * * * for the US. reseller. KTN Exh. 4; Def.’s Conf. Exh. 11 (emphasis added). 





U.S. COURT OF INTERNATIONAL TRADE 87 


rate and “as a deterrent to non-compliance.” De Cecco, 216 F.3d at 1032. 
Therefore, the court upholds Commerce’s allocation method. 


4. Movement and Selling Expenses 


On remand, the court ordered that Commerce explain how its deci- 
sion not to deduct verified moving and selling expenses from USR’s av- 
erage gross price resales was the proper methodology. See Krupp I at *9. 
In calculating Plaintiffs’ overall dumping margin, Commerce made var- 
ious margin calculations that were weighted and combined to formulate 
the overall dumping margin. As Commerce explained: 


[b]oth adverse facts available margin percentage rate applied to the 
U.S. Resellers sales and the calculated weighted-average unit value 
for the U.S. Reseller sales affect the magnitude of the overall 
weighted-average margin for all U.S. sales. * * * These estimated 
dollar margins for the U.S Reseller sales, in turn, are added to the 
margins calculated for KTN’s properly reported U.S. sales to enable 
the calculation of a single weighted-average margin percentage 
rate for all of KTN’s US. sales. 


Remand Determination at 37. For USR’s sale prices, Commerce applied 
an adverse facts available margin to the weighted-average of USR’s sale 
prices without deducting movement and selling expenses. See id. How- 
ever, the surrogate margin, by Commerce’s own admission, was a “net” 
margin rate because it “already reflected deductions for movement and 
selling expenses.” Jd. Therefore, Commerce was applying a “net” surro- 


gate margin to “gross” sales figures. 

Plaintiffs argue that applying the net surrogate margin to USR’s 
gross sale prices “arbitrarily inflated KTN’s dumping margin because 
gross prices are higher than net prices.” Pls.’ Br. at 28. Plaintiffs assert 
that either (1) USR’s gross sales prices be adjusted to a net sales basis or 
(2) the surrogate margin percentage be adjusted to a gross margin per- 
centage. Plaintiffs contend that movement and selling expenses were 
verified and should be deducted from USR’s gross sales prices to obtain 
the net weighted-average price of USR’s sales to properly adjust USR’s 
sales to a net sales basis. In the alternative, Plaintiffs argue that “[t]o 
properly re-express the surrogate margin on a gross sales basis, all that 
would be required is to ignore these verified adjustments and instead 
calculate a sales denominator that is based on ‘verified’ gross unit prices 
for ‘KTN’s properly reported U.S. sales.’” Pls.’ Br. at 33. 

Commerce contends that it had to apply the net margin rate to the 
gross sales figures because the systemic errors in USR’s responses made 
the cost and sales data unuseable for the purpose of calculating Plain- 
tiffs’ overall weighted-average margin.’ Remand Determination at 
38-39. Commerce explained “[i]n keeping with that practice, when the 


7 Commerce states that 
the Department deducted movement and selling expenses when they originated from a properly reported and veri- 
fied response (i.e., the calculated non-aberrational margin was based on a verified gross unit price adjusted to ac- 
count for verified movement and selling expenses) but did not do so where the veracity of the entire response was 
suspect ( i.e., the sales portion of the U.S. Reseller response). 
Remand Determination at 39. 
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Department determined that the US. Reseller’s sales data were entirely 
useless for the purpose of calculating KTN’s dumping margin, the re- 
sponse was, so to speak, set aside, and the Department turned elsewhere 
for surrogate information to serve as the facts otherwise available, in ac- 
cordance with 776 of the Tariff Act; 19 U.S.C. § 1677e.” Id. at 38. In set- 
ting aside the entire response, Commerce disregarded movement and 
selling expenses that had been verified. Commerce asserts it has a long 
standing practice that prohibits it from “cherry-picking” the verified in- 
formation from a response that has been completely rejected because 
“makl[ing] any adjustments to an unverified gross unit price based upon 
unverified data would render the calculation meaningless.” Jd. at 
38-39. 

This statement is contrary to the evidence on the record. The record 
indicates that Commerce verified forty-seven (47) out of the fifty-two 
(52) movement and selling expense reported by USR. Additionally, Com- 
merce used facts available for USR sales data and was able to use a veri- 
fied net margin rate to make the required margin calculation. Id. 

This Circuit has held that the primary purpose of the antidumping 
laws is to calculate accurate margins. See Rhone Poulenc, 899 F.2d at 
1191 (stating that the basic purpose of the statute is to determine dump- 
ing margins as accurately as possible); Lasko Metal Prods., Inc. v. 
United States, 43 F3d 1442, 1446 (Fed. Cir. 1994). “While Congress has 
left it within Commerce’s discretion to develop methodologies to enforce 
the antidumping statute, any given methodology must always seek to 
effectuate the statutory purpose—calculate accurate dumping mar- 
gins.” Shakeproof Assembly Components Div. of Ill. Tool Works, Inc. v. 
United States, 23 CIT ; , 09 F Supp. 2d 1354, 1358 (1999). In 
this instance, Commerce should use a methodology that would allow the 
net margin rate to be applied to USR’s net sales price data. Therefore, on 
remand, Commerce is to choose a method that enables the margin rate 
and sales data to be adjusted to a “net” basis. Furthermore, if additional 
information is required, Commerce is to use neutral facts available as 
surrogate information.® 

V. CONCLUSION 

For the foregoing reasons, the court holds that the Department’s Re- 

sults of Redetermination Pursuant to Court Remand; Stainless Steel 


Sheet and Strip in Coils from Germany is remanded in part, and sus- 
tained in part. Judgment will be entered accordingly. 


8 As discussed above in Section 2 of this Opinion, Commerce is to select neutral facts available as surrogate informa- 
tion for USR’s sales data 
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MEMORANDUM 


AQUILINO, Judge: By stipulation dated December 2000, the parties 
agreed (with the consent of the court) to add action No. 82-04—00531-S 
to the above-numbered matters encompassing issues left over from a 
generation of protest and litigation involving sundry timepieces de- 
signed to track Earth’s rotation into this 21st century, if not diminish or 
avoid the reach of the Tariff Act of 1930, as amended. E.g., Texas Instru- 
ments Inc. v. United States, 82 Cust.Ct. 272, C.D. 4810, 475 FSupp. 1183 
(1979), aff'd, 67 CCPA 59, C.A.D. 1244, 620 F2d 269 (1980); Texas In- 
struments Inc. v. United States, 82 Cust.Ct. 287, C.D. 4811, 475 ESupp. 
1193 (1979), aff'd, 67 CCPA 57, C.A.D. 1243, 620 F2d 272 (1980); Texas 
Instruments Inc. v. United States, 1 CIT 236, 518 FSupp. 1341 (1981), 
aff'd, 69 CCPA 136, 673 F2d 1375 (1982); Belfont Sales Corp. v. United 
States, 11 CIT 541, 666 FSupp. 1568 (1987), reh’g denied, 12 CIT 916, 
698 FSupp. 916 (1988), affd, 878 F2d 1413 (Fed.Cir. 1989); Marcel 
Watch Co. v. United States, 16 CIT 474, 795 FSupp. 1199 (1992), aff'd, 11 
F.3d 1054 (Fed.Cir. 1993); World Forum Watch, Ltd. v. United States, 20 
CIT 890, reh’g denied, 20 CIT 1205 (1996), rev’d, 121 F.3d 727 (Fed.Cir. 
1997). Horologically, the goods at bar in these four actions, which re- 
main predicated upon entries into the United States many moons ago, 
are “clocks” rather than “watches”. 


I 


Plaintiff's complaint in the first-numbered action, for example, was 
that all of its merchandise was properly classifiable under item 688.45 of 
the Tariff Schedules of the United States (“TSUS”) (“Electrical articles 
and electrical parts of articles, not specially provided for * * * Other 
* * * * * * 5 3% ad val.”) as opposed to the classification by the U.S. Cus- 
toms Service under TSUS Schedule 7, including item 715.15 (“Clocks: 
With watch movements; or with clock movements measuring less than 
1.77 inches in width”), with the rates of duty 12.7 percent ad valorem on 
the casing plus 36 cents on the movements. In addition to standing by 
this Customs classification, defendant’s answer asserts four “contin- 
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gent counterclaims” and a “fifth contingent claim” under TSUS items 
715.15, 720.06 and 720.34; 715.15, 720.14 and 720.34; 715.31; or 715.51; 
or 678.50 “[ilf the Court finds that the imported merchandise was not 
correctly classified under items 760.05, 774.55 and 715.15, TSUS”!. 
Subsequent to the commencement of the above-listed actions and to 
such joinder of issue, the courts in Marcel Watch Co. v. United States, 
supra, resolved the electric/tronic-clocks-classification controversy es- 
sentially in the government’s favor—in contrast with their decisions in 
the protracted controversy over imported electronic wristwatches at is- 
sue, for example, in Belfont Sales Corp. v. United States, supra. In fact, 
that watch action was pleaded as a predicate to plaintiff's complaints 
herein.” That judicial settlement of issues has brought forth a motion by 
the defendant for summary judgment, praying that plaintiff's com- 
plaints be dismissed; that its second contingent counterclaim be 
granted®; that the subject clocks, including their movements and cases 
be reliquidated under TSUS items 715.15, 720.14 and 720.34; and that 


plaintiff pay to the defendant the increase in duty assessed upon re- 
liquidation of the imported merchandise which is subject to the 
counterclaim, including interest in accordance with 28 U.S.C. 
§ 1961(a) and (b), from the dates the answers asserting the counter- 
claims were filed until the date the duties are paid * * *. 


The motion is accompanied by an obligatory statement of facts as to 
which the movant contends there is no genuine issue to be tried. It rep- 
resents, in pertinent part: 


1. The imported merchandise * * * consists of a quartz analog 
clock, two ball-point pens, and a stand that has holders for the pens 
and a slot into which the clock may be inserted. The clock may be 
removed from the holder and used separately. 

2. Each of these three elements of the merchandise retains its 
separate name, use, and character in the imported merchandise 
and is not subordinated to the identity of the combination. 

3. Each of these three elements is classifiable separately. 

* * * * * * 


9. Only the clock portion of the imported merchandise is in issue 
in this case. 

10. The clock portion of the merchandise contains a movement 
measuring less than 1.77 inches in width and more than one-half 
(0.5) inch in thickness. The movement is a clock movement for tar- 
iff purposes. 

11. The value of the movement is over $2.25 but not over $5 each. 

12. The movement is neither “Constructed or designed to operate 
for over 47 hours without rewinding” nor “Not constructed or de- 
signed to operate for over 47 hours without rewinding,” within the 


1 Defendant’s Answer in Court No. 81-09-01205-S-1, p. 2. The effect of grant of one or more of these alternative, 
contingent counterclaims would be to increase the duties owed by the plaintiff. 

2 See, e.g., plaintiff's complaint in Court No. 81-09-01205-S-1, paras. 15, 16. 

3 The “United States concedes that the movement should not be classified under item 720.02, but rather * * * under 
720.14, TSUS, the second alternative classification asserted in the counterclaim in its answer.” Defendant’s Brief, p. 4. 
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meaning of the superior headings to items 720.06 through 720.09 
and 720.02 through 720.04, TSUS, respectively. 

13. If imported separately, the movement would be properly clas- 
sifiable as other clock movements, valued over $2.25 but not over 
$5, under item 720.14, TSUS, dutiable at 34 cents each plus 14.8% 
ad val., plus 5.7 cents for each jewel, if any. 

14. The case is a clock case and, if imported separately, would be 
properly classifiable as “Clock cases * * * Other * * * Other” under 
item 720.34, TSUS, dutiable at 12.7% ad val. 

15. The clock portion of the merchandise (including the case) is 
dutiable at 34 cents each plus 14.8% ad val., plus 5.7 cents for each 
jewel, in the movement, plus 12.7% ad val. for the case. 

The plaintiff responds with a cross-motion for summary judgment, 
dismissing Court No. 85-04-00470, and overruling defendant’s 
claims for pre-judgment interest as to all entries; and further order- 
ing that entries 80-135546, 80-135693, 80-135929, and 81-782106 
* * * be reliquidated * * * with duties on the “movements” under 

Item 720.14, TSUS, at 34¢ each plus 14.8% ad val., as claimed by 

defendant. 

The plaintiff admits paragraphs 1 through 14 of Defendant’s Statement 

of Facts Not in Dispute, quoted in part above, and offers the following 

factual averments of its own: 

15. Entry 81-179819, dated 4/16/81, was liquidated on 6/11/82, 
more than one year after entry, and timely protested under protest 
1001-2-009191. 

16. The same entry was subsequently protested under protest 
1001-2-009820, which also covered the same category of merchan- 
dise (pens) as was covered by the first protest, 1001—2-009191. 

17. Protest 1001-2-009191 was approved, and the entry was re- 
liquidated on 4/25/83. 

18. No further protest was filed subsequent to the reliquidation. 

19. Summons No. 85-04-00470 was filed against the second pro- 
test. 

Plaintiff's Statement of Material Facts Not in Dispute. Paragraphs 18 

and 19 are admitted by the defendant without reservation; paragraph 

17 is admitted, subject to the claim that the only category of merchan- 

dise covered by the specified protest was pens, while defendant’s admis- 

sion of paragraph 16 is conditioned upon an averment that the second 
numbered protest covered categories in addition to pens, including 
quartz clocks, movements and cases.* Finally, the defendant denies that 
entry 81-179819 was liquidated more than one year after entry”, and it 
proffers more facts. See generally Defendant’s Additional Statement of 
Material Facts Not in Dispute. 


A 
This court has perused the foregoing submissions and the written le- 
gal arguments presented in conjunction therewith and concurs in the 


4 See Defendant’s Response to Plaintiff's Statement of Material Facts Not in Dispute 
° See id., para. 15 
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parties’ fundamental position that the above-listed actions are now sus- 
ceptible to disposition by summary judgment. That is, there are no ma- 
terial facts as to which there exists a genuine issue to be tried within the 
meaning of CIT Rule 56(h), as amended January 25, 2000. 

The court’s jurisdiction to decide the cross-motions is pursuant to 28 
US.C. §§ 1581(a) and 2631(a). 


Il 


To address plaintiff's motion first, in the light of Marcel Watch Co. v. 
United States, supra, the court concurs that entries 80-135546, 
80-135693, 80-135929, 80-711255, and 81—782106, which form the ba- 
sis of three of the numbered actions herein, can be reliquidated under 
items 715.15, 720.14 and 720.34 ofthe TSUS in effect on their respective 
dates. 

As for the fourth-numbered action, the plaintiff takes the position 
that this court “has no jurisdiction over Court No. 85-04-00470, cover- 
ing protest 1001-2-009820”6 since it claims to have filed two protests 
for entry no. 81-179819 for the same category of merchandise. Its first 
protest was approved and led to a refund of duties paid on pens. Plain- 
tiffs second protest, concerning the classification of the imported ar- 
ticles in their entirety, was denied. The plaintiff now argues that the 
second protest was invalid because it involved the same merchandise as 
the first. See Plaintiff's Memorandum, pp. 2-3. The governing statute 
provided that only 


one protest may be filed for each entry of merchandise, except that 
where the entry covers merchandise of different categories, a sepa- 
rate protest may be filed for each category. 


19 U.S.C. §1514(c)(1). See also Webcor Electronics v. United States, 79 
Cust.Ct. 137, 442 FSupp. 95 (1977). Hence, while two protests may not 
be filed for the same category of merchandise, “it is clear that [the stat- 
ute] permits importers to file separate protests where the entry covers 
merchandise of different categories”. Minox Corp. d/o Berkey Photo, Inc. 
v. United States, 77 Cust.Ct. 110, 111 (1976). 

The defendant points out that the approved first protest was only for 
the “refund of duty paid on pens * * * manufactured in the U.S.A.”. De- 
fendant’s Additional Statement of Material Facts Not in Dispute, para. 
18, quoting Protest No. 1001—2-009191 (Aug. 24, 1982). The protest re- 
ferred to in Court No. 85-04-00470 does not involve duties levied on 
those American pens. Instead, it states: 


Protest is hereby made against your classification and assess- 
ment of duties on quartz clocks under item 715.15, TSUS, with duty 
on the “movements” at the rate of 34¢ each under item 720.02, 


6 Plaintiff's Memorandum, p. 2. Plaintiff's complaint requested reliquidation of any movements at 5.3 percent ad 
valorem, a lower rate than that liquidated initially (86¢ each). However, the holding in Marcel Watch Co. v. United 
States, 16 CIT 474, 795 FSupp. 1199 (1992), aff'd, 11 F.3d 1054 (Fed.Cir. 1993), favors reliquidation at 34 cents each 
plus 14.8 percent ad valorem—or more than that already paid. If the court’s jurisdiction has not attached to the entry in 
question, of course it could not direct Customs to reliquidate at the higher rate. 
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TSUS, or on “cases” at the rate of 11% ad val. under item 720.34, 
TSUS, or on pens at the rate of 1.7¢ each + 11.5% ad val. 


Protest No. 1001-2-009820 (Sept. 9, 1982). While the second protest 
does refer to the pens, it is evident from the complaint in Court No. 
85-04—00470 that the controversy is over the classification of the clocks. 
That is, the court cannot and therefore does not find that the second pro- 
test duplicated the first one. Accordingly, the court concludes that the 
second protest was properly filed, and jurisdiction pursuant to 28 U.S.C. 
§§ 1581(a) and 2631(a) has therefore attached. 


Ill 


The plaintiff argues that the award of prejudgment interest to the 
government upon reliquidation would be improper since statutory 
amendments providing for such interest were not enacted until after the 
entries had been filed, liquidated and protested. It also claims that it has 
not incurred any contractual liability which would necessitate an award 
of such interest. 

The defendant responds that an award of prejudgment interest would 
be appropriate for two reasons: (a) although the plaintiff was notified of 
defendant’s expectation of additional duties and interest on the clocks 
when the answers with counterclaims were served and filed and their 
correct classification was decided by Marcel Watch Co., supra, the plain- 
tiff did not timely acquiesce under those circumstances; and (b), in the 
absence of an award, the plaintiff will have enjoyed an interest-free loan 
on the difference in duties due on its entries. See Defendant’s Opposi- 
tion to the Cross-Motion for Summary Judgment, and Reply Brief in 
Support of Its Motion for Summary Judgment, p. 5. 

It is well-settled that, in the absence of statutory authority, prejudg- 
ment interest may be awarded in the sound discretion of the court. E.g., 
United States v. Imperial Food Imports, 834 F-2d 1013, 1016 (Fed.Cir. 
1987); Rheem Metallurgica S.A. v. United States, 21 CIT 963, 966, 978 
FSupp. 333, 336 (1997), aff'd, 160 F3d 1357 (Fed.Cir. 1998). Typically, 
such awards have been governed by considerations of equity and fair- 
ness. See, e.g., United States v. Imperial Food Imports, 834 F.2d at 1016, 
quoting United States v. Goodman, 6 CIT 132, 140, 572 FSupp. 1284, 
1289 (1983). When the amount of damages has been uncertain, however, 
courts have denied that kind of an award. See, e.g., Eastern Air Lines, 
Inc. v. Atlantic Richfield Co., 712 F-2d 1402, 1410 (Temp.Emer.Ct.App.), 
cert. denied, 464 U.S. 915 (1983). 

The classification of the kind of clocks herein remained genuinely 
controverted at least until the final appeal in the linchpin case Marcel. 
And the plaintiff did alter its approach to focus on its procedural stance 
unrelated to its classification claim once the court of appeals had con- 
cluded that substantive matter. And the defendant now admits to hav- 
ing misclassified the movement(s). In short, in the interest of laying this 
potentially-eternal litigation equitably to rest, given the shortcomings 
of record on all sides the court declines to exercise its prerogative of 
awarding any prejudgment interest at this time. 
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IV 


In light of the foregoing, defendant’s motion for summary judgment 
should be granted to the extent that all of the entries at issue herein be 
reliquidated under TSUS items 715.15, 720.14 and 720.34. Judgments 
will enter accordingly. 


(Slip Op. 01-86) 


SKF USA INnc., SKF GMBH, FAG KUGELFISCHER GEORG SCHAFER AG AND 
FAG BEARINGS CORP, PLAINTIFFS AND DEFENDANT-INTERVENORS uv. 
UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT: 
INTERVENOR AND PLAINTIFF AND N'TN BEARING CORP OF AMERICA, NTN 
KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, AND SNR ROULEMENTS, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 97-01-00054-S 


(Dated July 16, 2001) 


ORDER 


TSOUCALAS, Senior Judge: This matter comes before the court pur- 


suant to the decision (May 25, 2001) of the Court of Appeals for the Fed- 
eral Circuit (“CAFC”) in SKF USA Inc. v. United States, No. 00-1305, 
2001 WL 567509 (Fed. Cir. May 25, 2001) reversing the judgment of this 
court in SKF USA Inc. v. United States (“SKF”), 23CIT__, 77 F Supp. 
2d 1335 (1999). 

In SKF, this Court decided several issues, only one of which was on 
appeal to the CAFC. The issue was whether Commerce properly in- 
cluded the loss from the sale of a Korean facility belonging to FAG Ku- 
gelfischer Georg Schafer AG and FAG Bearings Corporation 
(collectively “FAG”) in FAG’s general and administrative (“G&A”) ex- 
penses, even though the facility was not involved in the production of 
the subject merchandise. SeeSKF23CITat___—y 77 F Supp. 2dat 1345. 
At the administrative level, Commerce had determined that the loss 
from the sale of the Korean facility should be included in G&A expenses. 
See Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Singapore, Sweden, 
and the United Kingdom; Final Results of Antidumping Duty Adminis- 
trative Reviews and Partial Termination of Administrative Reviews 
(“Final Results”), 61 Fed. Reg. 66,472, 66,497 (Dec. 17, 1996). In its brief 
to the Court, Commerce changed its position and agreed with FAG that 
the loss should not be included in G&A expenses. See SKF, 23 CIT at 
___n.3, 77 F Supp. 2d at 1345 n.3; Def.’s Partial Opp’n to Pls.’ Mots. J. 
Agency R. at 35-36. This Court held that Commerce’s administrative 
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determination was reasonable and affirmed it. See id. at___—, 77 F 
Supp. 2d at 1346. 

Without reaching the merits of Commerce’s determination, the CAFC 
held that this Court erred in declining to remand the case to Commerce 
for reconsideration. See SKF USA Inc., 2001 WL 567509, at *3. The 
CAFC reversed the judgment of this Court and remanded with instruc- 
tions to remand to Commerce for reconsideration. Accordingly, it is 
hereby 

ORDERED that this case is remanded to Commerce. Commerce is 
instructed to reconsider its calculation of G&A expenses; and it is fur- 
ther 

ORDERED that the remand results are due within ninety (90) days of 
the date that this opinion is entered. Any responses or comments are 
due within thirty (30) days thereafter. Any rebuttal comments are due 
within fifteen (15) days after the date the responses or comments are 
due. 
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